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IN THE 


United States Court of Appeals 

for the District of Columbia 
January Term, 1942. 


No. 8120 


JEROME HOWARD, Appellant, 

y. j 

DR. WINFRED OVERHOLSER, Superintendent of 
Saint Elizabeth’s Hospital, Appellee. 

I 


Appeal from Final Order of the United States District Coijirt 
for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final order of the District Coijrt 
of the United States for the District of Columbia discharg¬ 
ing a writ of habeas corpus, dismissing the petition uppn 
which the writ w T as issued, and remanding the appellant, pe¬ 
titioner below, to the custody of the appellee (Tr. 35). 
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The jurisdiction of the District Court in habeas corpus 
proceedings is based upon 

D. C. Code 1940, Title 16, Section 801 et seq., and 
28 U. S. C. Section 451 et seq., Rev. Stat. 951. 

The jurisdiction of this Court to review a final order in a 
habeas corpus proceeding is predicated upon 

D. C. Code 1940, Title 17, Section 101, and 

28 U. S. C. Section 463 (b), 43 Stat. 490, 48 Stat. 926. 

On August 11,1941 the appellant filed in the lower court a 
petition for a writ of habeas corpus (H. C. 2185) in which he 
alleged that lie was “restrained of his liberty and unlaw¬ 
fully imprisoned at St. Elizabeth’s Hospital, Washington, 
D. C. by the superintendent of said institution. * * * 

that said restraint is unconstitutional and he is entitled to 
legal enlargement or a transfer” (Tr. 1). The appellant’s 
petition also alleged that he was a legal resident of El Paso 
County in the State of Colorado and that it was therefore 
the duty of the District Commissioners to release him or to 
transfer him to Colorado in accordance with the provisions 
of Section 8 of Public Xo. 359—76th Congress—Ch. 620, 1st 
Session (Tr. 2). The petition concluded with the prayer 
that the court “grant a writ of Habeas Corpus, and that he 
be discharged or transferred without delay from such un¬ 
constitutional incarceration after proper hearing in said 
Court” (Tr. 3). Exhibits of evidentiary character (Tr. 4, 
5, 6, 7) were filed with the petition. The petition was filed 
without prepayment of costs upon an order signed by Jus¬ 
tice Morris under date of August 6, 1941 (Tr. 8). Justice 
Morris permitted the writ itself to issue returnable on Au¬ 
gust 21,1941. On that date the Superintendent of St. Eliz¬ 
abeth’s Hospital, respondent in the court below and appel¬ 
lee here, made return to the writ (Tr. 10, 11, 12). 

Respondent’s return sought to justify the petitioner’s de¬ 
tention as being in conformity with law (Tr. 10) and in ac¬ 
cordance with an Order of Adjudication and Commitment 
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issued on the District Court of the United States in Insanity 
Case No. 21,635* on August 20, 1940 (Tr. 13). The ileturn 
stated that “The respondent has no objection to thej peti¬ 
tioner having a hearing a writ of habeas corpus but objects 
to his being discharged from St. Elizabeth’s Hospiial or 
being transferred except on the conditions which wilj pro¬ 
tect both the patient and the public” (Tr. 11). 

On September 15, 1941 the deposition of Robert Hcpvard 
(Tr. 18-28) was taken. Thereafter, as a reply to a letter 
directed by the Board of Public Welfare of the District of 
Columbia to the Superintendent, Colorado Springs Psycho¬ 
pathic Hospital, Colorado Springs, Colorado (Tr. 3142), a 
paper purporting to be a court order and bearing the [type- 
written name of Irvin E. Jones, Judge, of the County (pourt 
of El Paso County, Colorado, was received (Tr. 29), fil|ed in 
the case, and considered by Justice Bailey (Tr. 32), whio, on 
October 21 entered an order discharging the writ of habeas 
corpus, dismissing the petition and remanding the petiti oner 
(Tr. 35). Petitioner filed his notice of appeal (Tr. 36) on 
November 1,1941. Justice Bailey filed his Findings of Fact 
and Conclusions of Law (Tr. 33-34) on November 14, 1941. 
The record was filed in this court on December 10,1941j. 

STATEMENT OF THE CASE. 

The petitioner appeared as his own counsel in the l<j>wer 
court. Counsel, who now appears for the appellant first 
became concerned with this matter at the request o^ the 
Chief Justice of the United States Court of Appeals for the 
District of Columbia after the appeal had been taken, jifter 
the record of the proceedings below had beeen prepared! and 
filed in this case and after the time allowed for the appellant 
to file his brief had run. Counsel is appearing as a volun¬ 
teer, upon the request of the Court and with the acquies¬ 
cence of the appellant. His primary concern is the due and 
appropriate administration of justice and not the interest 
of a particular client. He believes himself to be bound by 
the record as it has been made. He knows only those facts 
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which are stated in the typewritten transcript. He takes as 
true, therefore, the statements of Robert Howard as set 
forth in his deposition (Tr. 18-28), no effort having been 
made by anyone to discredit them. 

Jerome Howard was born in Washington, D. C. on July 
27, 1915 of parents who were then residing at 815 Taylor 
Street Northwest, the house being owned by his mother, 
Bessie C. Howard. He had one sister and one brother (Tr. 
19). Appellant lived at that address until September 1924, 
at which time he went with his mother to Cambridge, Mas¬ 
sachusetts, where his older brother, Robert, was attending 
a university at that time. The mother intended to leave 
Washington permanently. It was uncertain whether she 
w r ould continue in Cambridge. There was little likelihood 
that she would do so (Tr. 19). 

During her nine months’ stay in Cambridge, Mrs. Howard 
said she intended to abandon Washington as a residence. 
All the time she was in Cambridge she spoke of going back 
to Colorado where all her people lived. At the end of the 
academic year, Robert Howard took his mother and Jerome 
(appellant) to Colorado Springs, El Paso County, Colorado, 
where his mother had previously lived and taught. Here 
she obtained a teaching position commencing on the day 
following Labor Day in 1925. She and Jerome lived at 
Woodland Park, in a cabin built by them with some little 
assistance from Robert, without any substantial interrup¬ 
tion, from June 1925 to, at least, May 15, 1939 (Tr. 20). 
This cabin was erected on a United States Forest Service 
Home site. For the use of the land a small annual fee had 
to be paid. The improvements are considered as belonging 
to the owner-occupants. In May, 1939, when Mrs. Howard 
and Jerome came to Washington, she did not intend to re¬ 
main here permanently or to give up her home in Colorado. 
It is still there. She spoke most frequently “of selling the 
whole property here in Washington and buying some kind 
of ranch property in Colorado.” They made the trip from 
Colorado to the District of Columbia in a Chevrolet coupe 
and could not have brought many goods with them (Tr. 21). 
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Appellant and his mother returned to Colorado six 1 weeks 
later (first week of August 1939) and stayed there until 
November 1939. During this time it was uncertain whether 
they would return to Washington at all. In talking with 
Robert they brought up the same thing again, that they 
would either clean up the Washington house which. Mrs. 
Howard owned and sell it as a furnished house and convert 
the proceeds into a ranch in Colorado or rent it as |a fur¬ 
nished house. Jerome shared his mother’s views in these 
respects. He had learned a good deal about land and. indi¬ 
cated that he would like to get a good piece of land in Colo¬ 
rado for the purpose of making a living for himself ajid his 
mother. Robert saw his mother and Jerome in Colorado at 
the very end of October 1939 (Tr. 22). 

Although Robert saw his mother and Jerome reg 
he did not see them in Washington after 1924. He 
their intention to regard Colorado as their home, 
from conversations and correspondence but also 
personal observations and his knowledge about his 
er’s family, her inheriting Colorado real property f 
father, and from her voting in that State. He 
that Jerome was a registered voter in the State of 
after he became of age (Tr. 23). 

Robert knew that Jerome lived in the Woodland 
section from 1924 until late in 1939. He stayed wi 
mother. She was the commanding influence in his li 
had no separate employment of his own. Robert a 
ome’s father both sent Mrs. Howard money on w 
and Jerome lived when she was not working (Tr. 24 

On cross-examination by Jerome Howard, Robert 
ard stated that Jerome had attended Junior High Sol 
Colorado Springs, that his mother had expressed 
number of times” an intention to have her home in 
District No. 42 in Colorado; that one of the reasons she 
for desiring to have a home there was the existence 
mestic difficulty and strife between Mrs. Howard 
husband; that her family had resided in Colorado 
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for 30 years, that Mrs. Howard obtained a divorce from her 
husband, appellant’s father, in Colorado in February, 1939 
(Tr. 24-25). 

Upon questioning by Mr. Margolius, Robert Howard 
stated that Jerome had been hospitalized at the Colorado 
Psychopathic Hospital, Colorado Springs, for a period of 
months or weeks in 1935 and that he was given his discharge 
as a person of sound mind (Tr. 26). 

Upon further questioning by Jerome, Robert Howard 
stated that he visited Jerome and his mother in El Paso 
County two or three times a year from 1925 to 1939; that 
within thirteen months prior to September 11, 1941 he had 
visited the home in that place and that the said home was 
still comfortably furnished (Tr. 27). 

In March, 1940, four months after Robert Howard says 
they came to Washington (Tr. 22), Jerome was arrested in 
the Taylor Street house in connection with the murder of 
his mother in the District of Columbia. He is said to have 
admitted to members of the Metropolitan Police force that 
he had killed her. He was taken before a Grand Jury but, 
lunacy proceedings having been instituted, an Ignoramus 
was returned on the murder charge and in due course of 
time Jerome was adjudged to be of unsound mind and com¬ 
mitted to St. Elizabeth’s Hospital (Tr. 11) as a District of 
Columbia patient (Tr. 13). 

The petition for a writ of habeas corpus was subsequently 
filed and such proceedings thereunder were had as were 
described in the Jurisdictional Statement part of this brief 
(Ante, p. 2). 

Subsequently to the taking of this appeal, a committee 
has been appointed for Jerome Howard. That committee 
has been notified of this appeal and copies of this brief have 
been served upon him. 


STATEMENT OF ISSUES. 


There are three fundamental issues involved in tliis ap¬ 
peal, namely, 

I. Did the lower court fail to give adequate protection to 
the interests of the appellant in the conduct of the hearing 
and in the determination of his habeas corpus case? 

II. Did the lower court err in failing to find that Jerome 
Howard was not a resident of the District of Columbia 
within the meaning of Section 317 of Title 21 of the D. C. 
Code (1940)? 

III. Did the lower court err in failing to find that Jerome 
Howard should be transferred to the proper authorities of 
the State of Colorado? 

PRINCIPAL STATUTE INVOLVED. 

21-317 (16:65) Transfer of nonresident insane 

—Confinement of residents—Custody of harmless 

insane. 

If an insane person be found by the commission, 
subject to the review of the court, not to be a resident 
of the District of Columbia, he may be committed by 
the court to Saint Elizabeth’s Hospital as a District of 
Columbia patient until such time as his residence shall 
have been ascertained. Upon the ascertainment of such 
insane person’s residence in some other jurisdiction, he 
shall be transferred to the state of such residence. The 
expense of transferring such patient, including the trav¬ 
eling expenses of necessary attendants to insure his 
safe transfer, shall be borne by the District of Colum¬ 
bia only if the patient be indigent. 

Any insane person found by the commission to jhave 
been a resident of the District of Columbia for inore 
than one year prior to the filing of the petition, and any 
person found within the District of Columbia Whose 
residence can not be ascertained, who is not in confine¬ 
ment on a criminal charge, may be committed by the 
court to, and confined in, said Saint Elizabeth Hospital, 
or any other hospital in said District, which, ini the 
judgment of the commission of said District, is properly 
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constructed and equipped for the reception and care of 
such persons, and the official in charge of which, for the 
time being, is willing to receive such persons. 

“Resident of the District of Columbia,” as used in 
this section, means a person who has maintained his 
principal place of abode in the District ol Columbia for 
more than one year prior to the filing of the petition 
provided for in section 21-310. * * * (Aug. 9, 1939, 53 
Stat. 1297, ch. 620 :S.) 

Counsel for appellant submits that the respondent is 
estopped by Paragraph 5 of his return (Tr. 11) to assert in 
this Court that habeas corpus may not be employed to ef¬ 
fectuate a non-resident lunatic’s return to his domicil. 
Against the eventuality that such an argument may be 
made, a few comments on that issue are subjoined to the 
principal Argument in this brief. 

SUMMARY OF ARGUMENT. 

I. The lower court failed to give adequate protection to 
the interests of the appellant, an adjudged lunatic, in the 
conduct and determination of his habeas corpus case. 

A. The case turned on highly technical and elusive 
points of law. The petitioner was not a lawyer and had 
no business experience whatever. The Court should 
have appointed a guardian, committee or guardian ad 
litem to represent the petitioner and to present his case. 

B. The lower court failed to follow the procedure es¬ 
tablished by law for the determination of the petition¬ 
er’s domicil. 

The statute requires that the matter of domicil be 
determined in the first instance by the Commission on 
Mental Health, whose finding is then subject to review 
by the court. There was no reference to the Commis¬ 
sion of Mental Health for the purpose of having this 
issue determined. 

C. The lower court erroneously admitted as testi¬ 
mony and gave consideration to an alleged order of a 
judge of the County Court of El Paso County, Colorado, 
to the prejudice and detriment of the petitioner. 
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This “order” did not even bear the signature of the 
judge who purported to issue it. It was not authen¬ 
ticated in accordance with the requirements of Section 
905 of the Revised Statutes and should not have been 
admitted. 

The “order” bore evidences on its face that it had 
been rendered by a court which lacked the jurisdiction 
to render it for lack of appropriate in personam [juris¬ 
diction over Jerome Howard. 

The “order” was based on hearsay and contained 
on its face gratuitous assumptions and clear evidences 
of a hostile attitude by the court towards the petitioner. 
It stated no facts but only conclusions of law. 

The “order” was contrarv to the Constitution of the 

•> 

United States and was nugatorv. 

o 


II. The lower court erred in failing to make a 
respect to the domicil of Jerome Howard. 

A. This was the cardinal fact in the case. Without 
a determination of this point the Court could not pos¬ 
sibly dispose of the case under the law or unde^* the 
pleadings as filed in the cause. 

B. The court should have found that Jerome Hojward 
was domiciled in Colorado and that he was not a I resi¬ 
dent of the District of Columbia within the meaning of 
the statute in question. 

C. The court made no finding whatever on this point. 
Its conduct amounted to an abdication of its proper 
judicial function. 

III. The court erred in finding that Jerome Howard 

* 

should not be returned to the State of Colorado. 

A. The statute in question was passed by Congress 

pursuant to its exclusive legislative jurisdiction (over 
the District of Columbia, but, j 

B. In passing this statute the Congress was never¬ 
theless exercising its national legislative authority. 

C. Under the Supremacy clause of the Constitution 

this Act of Congress is the law of the land. j 


finding with 
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1 


D. The State of Colorado has no power through ei- > 

tlier legislative or judicial action, to thwart, diminish, 1 

destroy or detract from the law of the land. 

E. Consequently, all statutes and decisions of Col¬ 

orado to the contrary notwithstanding, this Act of Con¬ 
gress establishes a policy binding upon the State of 
Colorado. ; * 

F. Colorado has no right to refuse to accept Jerome 
Howard if he is found by the United States Courts for 
the District of Columbia to be a domiciliary of Colorado. 

G. If Colorado does so refuse, appropriate action 

may be brought in the Courts of the United States to 4 

require it to abide by its obligation as a State of the 
United States. 

ARGUMENT. 

j 

I. The Lower Court Failed to Give Adequate Protection to 
the Interests of the Appellant, an Adjudged Lunatic, in 
the conduct and determination of His Habeas Corpus I 

Case. 

At the outset, it should be noted that there is no general 
statute in the District of Columbia controlling the filing of 
suits by or on behalf of incompetent persons. Nevertheless, 
since an insane person has rights which he is entitled to have , 

enforced through legal action, he must be able to sue and be 
sued. He may sue through a guardian, committee or guard¬ 
ian ad litem (Rule 21 (a) of the Rules of the District Court 
of the United States for the District of Columbia). An in¬ 
sane person definitely is not capable of seeing that his rights 
as party plaintiff arc properly protected. Accordingly, says 
Vernier, “The law must recognize in the interests of jus- * 

tice that an insane person is entitled to special assistance in 
litigation”. (F. Vernier, American Family Laws (1038) 

303). 

In this case, the petition was filed by a youth twenty-six 
years of age, without much formal education and with none 
beyond junior high school, with no business experience and 
with no legal training. He was under an adjudication of 
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insanity. He did not seriously attack liis adjudication He 
was unfamiliar with the processes of the law. Against him 
was arrayed the skill of the United States Attorney’s office 
and particularly the skill of a specialist in habeas corpus 
proceedings. 

The petitioner prepared and filed his own petition. Ex¬ 
hibits were attached to the petition (Tr. 4, 5, 6, 7) jwhich 
were not even properly admissible as evidence. This alone 
should have warned the court that the petitioner was not 
qualified to present adequately or properly the points raised 
in his petition. 

The record does not show that the court ever offere|d the 
assistance of appointed counsel to the petitioner. It] may 
be that it did. But the court should not have alloivXl the 
insane petitioner to remain in control of his litigation!. To 
do so offended against common right and reason. Here 
was a man, who because of an adjudication of insanity, 
would not be permitted to make a simple contract or tjo sue 
to recover a small sum of money; but he was permitted by 
the lower court to engage in and conduct a technical and 
involved action on which a most important right depended. 
Counsel should have been appointed to represent the peti¬ 
tioner. 

The petition raised many complicated and difficult ques¬ 
tions of domicil, conflict of laws and constitutional law, 
which in turn gave rise to problems of practice and pro¬ 
cedure before both administrative tribunals and law courts. 
These problems have been the source of much study by and 
concern to the legal profession in recent decades. To leave 
this untrained lunatic to find his own wav through this maze 
of legal legerdcrmain was not much more reasonable jthan 
to require him to remove his own inflamed gall bladder. 

The cardinal question presented by the petition was 
whether Jerome Howard was domiciled within the District 
of Columbia within the intendment of the Act of August 9, 
1939 (53 Stat. 1297, ch. 620, ff 8, D. C. Code 1940 Title 21 
Section 317), or whether he was domiciled within the State 
of Colorado. 
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This issue, being raised in the District of Columbia, 
should have been determined in accordance with the law 
of the District of Columbia (American Law Institute, Re¬ 
statement, Conflict of Laws, 1934) ft 10; Beale , Conflict of 
Laws (1935) ft 10; Goodrich, Conflict of Laws (3rd ed. 
193S) 31). But a cursory glance at the transcript will show’ 
that the court acted throughout on the erroneous assump¬ 
tion that it was bound to apply Colorado law. Otherwise 
there would have been no occasion to commission the Board 
of Public "Welfare to write to the Colorado Springs Hos¬ 
pital, as the transcript indicates that it did (Tr. 32), to re¬ 
ceive and consider the purported order of Judge Jones of 
El Paso County (Tr. 29) or to decide that, since Colorado 
had refused to accept him, Jerome Howard was not en¬ 
titled to be returned to Colorado (Tr. 34). 

Had competent counsel been representing the petitioner, 
this departure from orthodox principle would doubtless 
have been called to the court’s attention and the court w’ould 
have been less likely to fall into the errors which over¬ 
whelmed it. 

Furthermore, the court apparently ignored the provision 
of section S of the Act of August 8,1939, which places upon 
the Commission on Mental Health the responsibility of mak¬ 
ing the determination of whether the insane person w’hose 
domicil is questioned is in fact a non-resident of the District 
of Columbia. The District Court is authorized to review’ 
the findings of the administrative branch of the court, but 
not to conduct the original hearing itself. 

In this court it is easv to analogize the situation bv refer- 
ence to a case where a party seeks a judicial review of a 
Federal Communications Commission order before having 
exhausted his remedies within the Commission. This court 
would deny the application. See Utah Fuel Co. v. National 
Bituminous Coal Commission , 69 App. D. C. 333 (1939) 101 
F. (2d) 426 and citations opposite footnote #3. 

It is believed that competent counsel w’ould have advised 
the court below’ of this irregularity in procedure, and that 
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the court on being advised would have referred the matter 
to the commission for the facts to be determined. 


It is certain that competent counsel would have objected 
to the admission of the copy of the purported order jissued 


by Judge Jones of the El Paso County Court (Tr. 29). It 
is also certain that if objection had been seasonably | made, 


the offer of this order would have been rejected. 


The order was not authenticated in accordance with the 
familiar provisions of Section 905 of the Revised Statutes 
(Act of May 26, 1790, e. 11 (1 Stat. 122) ; Act of March 27, 
1S04, c. 56, section 2 (2 Stat. 299) U. S. C. Title 28 Sec h 6S7). 
It was therefore not entitled to be admitted in evidence 
under the Full Faith and Credit clause of the Federal Con¬ 
stitution (U. S. Constitution Article TV Section lj, and 
would not have been admitted to the prejudice of th^ peti¬ 
tioner if diligent and competent counsel had been represent¬ 
ing him and made objection to its admittance. 

Even if the so-called order had been properly authenti¬ 
cated it was not admissible for other reasons. The most ob¬ 
vious of these is the lack of jurisdiction in the court of El 
Paso County, Colorado, to render such an order a|nd to 
make it binding on Jerome Howard. The decree purports 
to be (and it was given this effect by the lower court) an 
in personam adjudication against Jerome Howard. The 
Colorado court found him to be a non-resident of Colorado 
and not to be entitled to be returned to that State. 

Tt is elementary that a state cannot, through its courts, ex¬ 
ercise jurisdiction to render an in personam decree against 
an absentee, non-consenting non-domiciliary who has not. 
been served personally with process within the State, j 

Pennoyer v. Neff, 95 U. S. 714 (1878) 24 L. Edj. 565, 

even though it may otherwise have jurisdiction ovey the 
subject matter and even over privies in interest to the ab¬ 
sentee. 

Bigelow v. Old Dominion Copper M. & S. Co., 225 U. 

S. Ill (1912), 32 Sup. Ct. Rep. 641, 56 L. Ed. iL009. 
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True it is that if an absentee is a domiciliary and there 
is a statute authorizing substituted service on absentee do- 
mieiliaries outside of the State and the statute is strictly 
followed, an in personam decree or judgment may be found. 

MiUiken v. Meyer, 311 U S 457 (1041), 01 Sup. Ct. 
Rep. 330, 132 A. L. R. 1357, 85 L. Ed. 278. 

McCormick v. Blaine, 345 Ill. 461,17S X. E. 105, 77 A. 
L. R. 1215. 

We know however that Jerome Howard was in the Dis¬ 
trict of Columbia when the Colorado Court purported to 
act. lie could not have been personally served with process 
in the action in Colorado. It would be ridiculous to say that 
the Colorado court could treat him as a domiciliary to ob¬ 
tain jurisdiction over him for the purpose of determining 
that it did not have jurisdiction to accept him because he 
was a non-domieiliary. 

The judgment of the Colorado court was not entitled to 

full faith and credit because rendered bv a court which was 

•> 

lacking in jurisdiction to render the particular order which 
it did render. 

Pennoyer v. Neff, supra. 

Thompson v. Whitman, 18 Wallace 457 (1873), 21 L. 
Ed. S97. 

Milwaukee County v. M. E. White Co.. 296 U. S. 268 
(1935), 56 Sup. Ct. Rep. 229, SO L. Ed. 220. 

Furthermore, a mere superficial reading of the so-called 
order will show that it abounds in hearsay, gratuitous as¬ 
sumptions, and hostile, biased comments of the county 
Judge. It states no facts whatever but onlv a conclusion of 
law. In view of the fact that the ordinary rules of evidence 
apply in habeas corpus cases and evidence that is immater¬ 
ial, incompetent and otherwise defective should not have 
been considered, 

Ex Parte Massee, 95 S. C. 315 (1913), 79 S. E. 97, 46 
L. R. A. (X. S.) 781. 

25 Amer. Jur. 248, 151. 
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it would certainly seem that, in accepting and considering 
this order, the lower court failed to give adequate and pro¬ 
per protection to the petitioner’s interests. i 

That part of the argument which concerns itself wijth the 
third major issue in this appeal will further demonstrate 
the immateriality and incompetency of this order ajs evi¬ 
dence (See post pp. IS at seq.). \ 

II. The Lower Court Erred in Failing to Make a Finding 
that Jerome Howard is domiciled in Colorado. 

i 

I 

The cardinal point on this case is: Was Jerome Howard 
domiciled in the District of Columbia for one year prpr to 
the institution of lunacy proceedings against him ? 

Obviously, since a person cannot acquire a domicil in a 
place where he is physically present under compulsion of 
law, it follows that Jerome Howard had not acquired la do¬ 
micil in the District of Columbia subsequent to March 1940, 
for at all times since then he has been restrained, firtst by 
the Metropolitan Police, subsequently at Gallinger Hospital 
and finally at St. Elizabeth’s Hospital. Therefore wfe de¬ 
termine his domicil as of March 1940. I 

I 

Naabergar v. U. S., 13 F. (2) 541 (1926). j 
People v. Cady, 143 N. Y. 100, 37 N. E. 673, 25 L. R. 
A. 399 (1894). 

1 Beale, Treatise on the Conflict of Laics (1935), 
II 21.3. 

I 

In determining this fact, the District of Columbia cjourt 
should use its own concept of domicil and not that of 4orne 
other State. 

The only competent evidence on the issue of domici) be¬ 
fore the lower court consisted of the averments in the peti¬ 
tion, possibly the material attached thereto as exhibits j(Tr. 
1-7) and the deposition of Robert Howard (Tr. 18-2$ in¬ 
clusive). It is believed that Jerome Howard also testified 
orally to the facts stated in his petition, but this testimony 
does not appear of record. 
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What evidence there is on the subject matter shows, with¬ 
out doubt, that Jerome Howard was domiciled in Colorado, 
having acquired a domicil there in 1036 if, in fact, he had 
not acquired one at an earlier date through his presence 
there with his mother. It would seem that the domicil had 
been acquired earlier, since his father had apparently ac¬ 
quiesced in the mother’s establishing a separate home for 
herself and Jerome (Tr. 24). 

Matter of Crosby. 85 Misc. 679, 148 X. Y. S. 1045 
(1914). 

1 Beale, Treatise on the Conflict of Laws, 206 ft 28.3. 

Ameriean Law Institute Restatement, Conflict of 

Laws, 5[ 32. 


But Jerome, having been born on July 27, 1915, became 
of full age on July 27, 1936 (Tr. IS). He was then fully 
sui juris, having been found to be of sound mind the previ¬ 
ous year (Tr. 26). 

To acquire a domicil of choice in a given State, it is enough 
merely to be in a place, to have a dwelling place there, to be 
sui juris and to have, while there, a present intention to 
make that place one’s home. 

Beckman v. Beckman, 53 Fla. S5S, 43 S. 923 (1907). 

TF?Ww.s v. Trwflws, 205 Mass. 38S, 91 X. E. 394 (1910). 

1 Beale. Treatise on Conflict of Laws. 132 (1935), 
H 15.2. 

Ameriean IjOw Institute Restatement, Conflict of 
Laws, (1934), If 15. 


The evidence clearly shows, without contradiction or con¬ 
troversy, that Jerome fulfilled all of these requirements. 
He was in the State at all times, without lengthy interrup¬ 
tion, from 1925 to 1939. He voted in Colorado; he built a 
home there; he tilled the soil and often spoke of desiring to 
purchase a ranch there. His home interests were there, as 
were his mother, his sister and his mother’s family. It was 
in fact the only home which he knew. 
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One cannot read the exhibits or the deposition of Robert 
Howard (Tr. 18-2S) without concluding that Jerome) How¬ 
ard was undoubtedly domiciled in Colorado as late as May 
1939. 

The burden is upon the person asserting a change in do¬ 
micil to prove the change. 

In Re Dorrance’s Estate, 309 Pa. 151 (1932), 163A 
303. 

In Re Dorrance’s Estate, 115 N. J. Eq. 268, (|l934), 
170A 601. 

The Government did not attempt to prove a char ge in 
domicil but was content merely to raise the question by in¬ 
ferences and innuendoes through questions asked of Btobert 
Howard with regard to the intention of Jerome anjd his 
mother respecting the maintenance of their home when they 
came to Washington in May and November, 1939. The an¬ 
swers clearly showed that these journeys to Washington 
were merely temporary visits. Certainly no answer was 
elicited from Robert Howard which would sustain a holding 
that there had been a change in Jerome’s domicil, ,A[t the 
time of his apprehension Jerome had been in Washington 
only four months. His home in Colorado was still jcom- 
plctely furnished and in a habitable condition. His inten¬ 
tion, so far as it was disclosed, was to retain his hoijie in 
Colorado (Tr. 18-2S). 

Each page of the brief record is replete with indications 
of Jerome’s domicil in Colorado. The entire record is com¬ 
pletely barren of any evidence that he was domiciled iji the 
District of Columbia. It cannot be said that the (jotern- 
ment had established a change in appellant’s domicil. There 
was nothing in the record to justify a finding that Jerome 
Howard was not domiciled in Colorado. There was nothing 
to justify a finding that he was domiciled in the District 
of Columbia. There was only one proper finding on this 
issue, namely, that the petitioner was domiciled in Colorado. 
The Court, however, made no finding on it at all (Tr. 33, 34). 
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This failure of the lower court to make a ruling on the 
domicil issue is very significant. It shows a complete abdi¬ 
cation of judicial jurisdiction by the lower court. 

Domicil was the cardinal fact. If Jerome Howard had 
maintained his principal place of abode in the District of 
Columbia for the entire year beginning with March, 1939 
and ending in March, 1940 he was to be treated as a resident 
of the District of Columbia. 

Act of August 8,1839 supra. 

If, however, he was found to be a non-resident, the statute 
made his return to his domiciliary state mandatory. The 
statute clearlv states that the non-domiciliary shall be re- 
turned to the state of his domicil. 

The case could not be disposed of under the statute or 
under the pleadings without making a determination of the 
fact of domicil. But this issue was exactly what the court 
declined to decide. It dodged the very issue which it was 
bound to settle. 

This court should send the case back for a proper deter¬ 
mination of this all-important fact of domicil. 

III. The Court Erred in Finding that Jerome Howard 
Should Not Be Returned to Colorado. 

The United States attorney is likely to argue that since 
Colorado had refused to accept Howard as one of its dom- 
iciliaries (Tr. 29, 34) it would have been futile for the Dis¬ 
trict Court to have found that the petitioner was domiciled 
in that State and to order him returned to its borders. 

This argument misconceives the nature and elfcct of the 
statute in question. 

It is appellant’s contention that the statute in question 
was passed by Congress acting not merely as a legislature 
for the District of Columbia but in exercise of its national 
legislative powers; that the policy which it established is 
binding on Colorado and every other State of the United 
States; that the finding of domicil as provided for in the 
statute is binding on every State in the Union; and that 
the State of Colorado cannot refuse to accept for custody a 
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person properly determined under the statute to be d resi¬ 
dent of the State of Colorado. 

Article 1, Section 8, clause 17 of the Constitution <^f the 
United States confers exclusive legislative jurisdiction over 
the District of Columbia upon the Congress of the United 
States. In the famous leading case of Cohens v. Virginia, 
6 Wheaton 262 (1821), 5 L. Ed. 257, the Supreme Court of 
the United States analyzed the function of Congress as a 
legislature for the District of Columbia and, in that brilliant 
opinion by which Chief Justice Marshall builded himself a 
monument “more lasting than bronze” it was stated: 

“In the enumeration of the powers of Congress, which 
is made in the Sth section of the first article, we find 
that of exercising exclusive legislation over such dis¬ 
trict as shall become the seat of government. This 
power, like all others which are specified, is conferred 
on Congress as the legislature of the Union; for, strip 
them of that character, and they would not possess it. 
In no other character can it be exercised. In legislating 
for the district, they necessarily preserve the character 
of the legislature of the Union; for, it is in that char¬ 
acter alone that the constitution confers on them) this 
power of exclusive legislation. This proposition need 
not be enforced. 

The 2nd clause of the 6th article declares that ‘this 
constitution, and the laws of the United States, which 
shall be made in pursuance thereof, shall be the su¬ 
preme law of the land’. 

The clause which gives exclusive jurisdiction is, un¬ 
questionably, a part of the constitution, and, as kich, 
binds all the United States. Those who contend that 
acts of Congress, made in pursuance of this power, do 
not, like acts made in pursuance of other powers, bind 
the nation, ought to show some safe and clear rule 
which shall support this construction, and provejthat 
an act of Congress, clothed in all the forms which at¬ 
tend other legislative acts and passed in virtue jof a 
power conferred on, and exercised by Congressj, as 
legislature of the Union, is not a law of the United 
States and does not bind them.” (6 Wheaton 424, 425, 
5 L. Ed. 296) 

• * * * * # • *|* 
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“Since Congress legislates in the same forms, and in 
the same character, in virtue of powers of equal obli¬ 
gation, conferred in the same instrument, when exer¬ 
cising its exclusive powers of legislation, as well as 
when exercising those which are limited, we must in¬ 
quire whether there be anything in the nature of this 
exclusive legislation which necessarily confines the op¬ 
eration of the laws made in virtue of this power to the 
place with a view to which they are made”. (6 Wheaton 
426, 5 L. Ed. 296) 

********* 

“Whether any particular law be designed to operate 
without the district or not, depends on the words of 
that law. If it be designed so to operate, then the ques¬ 
tion, whether the power so exercised be incidental to the 
power of exclusive legislation, and be warranted by the 
constitution, requires a consideration of that instru¬ 
ment. In such cases the constitution and the law must 
be compared and construed. This is the exercise of 
jurisdiction. It is the only exercise of it which is al¬ 
lowed in such a case”. (6 Wheaton 429, 5 L. Ed. 297) 

This opinion has never been departed from nor has its 
lustre been dimmed. 

See Mattingly v. District, 97 U. S. 687 (1S7S), 24 L. Ed. 
1098. 

Colorado may have the right to refuse to accept trans¬ 
ferees from other states but it has no right to refuse to 
accept them from the District of Columbia. From Cohens 
v. Virginia, supra, it may be taken as established that if the 
Congress legislates with a view to a conflict of laws situa¬ 
tion respecting the District of Columbia, its action estab¬ 
lishes a policy binding upon all of the States of the Union. 
The language of this statute shows that the statute was en¬ 
acted with the conflict of laws situation in mind. This Court 
knows that Washington is the mecca of distraught persons 
who come hither in large numbers for the presentation of 
false, feigned and imaginary claims against the United 
States. These people come here solely because Washington 
is the seat of the National Government. There is a legiti¬ 
mate reason for Congress to apprehend that it is not desir¬ 
able to have all the insane cranks in the country collected 






21 


together in Washington and maintained at Government ex¬ 
pense. 

It must be remembered too that, while the District of 
Columbia is now charged with the expense of maintaining 
Jerome Howard, the money for that maintenance is paid 
from funds in the National Treasury. Internally, it may 
be a matter of great concern as to whether the District or 
Federal Government pays the expense. But this, so fjar as 
Colorado is concerned, is merely a matter of bookkeejping. 
This District of Columbia has no funds of its own but only 
those which Congress permits it to have. It is certainly to 
the interest of Congress as a national legislature to require 
Colorado to take care of her own mental defectives and 
not to have them foisted on the Federal Government. 

Congress, therefore, has acted. Recent cases illustrating 
the consequences of its acting in a field where it has exclu¬ 
sive jurisdiction are: 

O'Brien v. Western Union Telegraph Co., 113 FJ (2) 
539 (C. C. A. 1st 1940). 

Cloverleaf Butter Co. v. Patterson, 62 Sup. Ct. 491, 
— U. S. —, decided February 2,1942. 

Appellant requests the Court to consider the applicability 
of these decisions. 

A case of particular aptness here is the decision of the 
Supreme Court of the United States in Western U^ion 
Telegraph Co. v. Brown, 234 U. S. 542 (1914), 58 L. Ed. 1457. 
That was a case which came up from South Carolina (fol¬ 
lowing an award of damages in the Courts of that Stjate 
in a tort action based upon the defendant’s negligent fail¬ 
ure in Washington, D. C. to deliver to the addressee lo¬ 
cated there a telegram sent from South Carolina. The Su¬ 
preme Court opinion was delivered by Mr. Justice Holmes. 
After holding that the Supreme Court was committed to (the 
rule that the lex loci delicti governs responsibility for toifts, 
Justice Holmes said (at page 547 of 234 U. S.): 

I 

“The injustice of imposing a greater liability than that 
created by the law governing the conduct of "the parties 
at the time of the act or omission complained of is Ob- 
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vious; and when a state attempts in this manner to af¬ 
fect conduct outside its jurisdiction, or the consequen¬ 
ces of such conduct, and to infringe upon the power of 
the United States if must fail . The principle would he 
illustrated by supposing a direct dash between the state 
and Federal statutes; but it is the same whenever the 
state undertakes to go beyond its jurisdiction into ter¬ 
ritory where the United States has exclusive control. 
Western Union Telegraph Co. v. Chiles, 214 U. S. 274, 
53 L. Ed. 994, 29 Sup. Ct. Rep. 613; see also Western 
Union Telegraph Co. v. Commercial Mill Co., 218 U. S. 
406, 416, 54 L. Ed. 10SS, 1091, 36 L. R. A. (N. S.) 220, 
31 Sup. Ct. Rep. 59, 21 Ann. Cases S15.” (Italics sup¬ 
plied) 

When the brief of counsel for the defendant in error in 
the Brown case is examined it will be seen that the argument 
advanced by counsel was that the South Carolina statute 
was unconstitutional because it conflicted with the exclu¬ 
sive legislative power of Congress in the District of Colum¬ 
bia (See 58 L. Ed. 1456). In reversing the South Carolina 
judgment the Supreme Court obviously adopted this view. 

From what has been said it is apparent that the policy 
established bv Congress in enacting the District of Coluin- 
bia statute in question is binding on the State of Colorado. 
Should Colorado attempt to evade its obligation as a State 
and to refuse to accept Jerome Howard it can be compelled 
to do so. It must of necessity be true that the power vested 
in Congress as the legislature of the United States, to legis¬ 
late exclusivelv within the District of Columbia, carries 
with it, as an incident, the right to make that power effec¬ 
tual. Cohens v. Virginia, supra. 

It would seem that some notice of proceedings of this type 
should be given to the State of Colorado. Congress has not 
felt constrained to make provision for notice, however, as 
it has done in cases of habeas corpus writs brought to ob¬ 
tain the release of persons held for violations of foreign 
law- where the effect to be given such foreign law depends 
on the law of nations (28 U. S. C. 462, R. S. ft 762). By 
analogy, however, it would appear that the District Court 
could issue a notice to the Attorney General of Colorado 
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and thus bind that State by the determination made qere. 
The statute is meaningless if the Court is not intended to 
have the power to bind Colorado. 

Certainly the statute does not contemplate following the 
procedure employed in this case of referring the matter of 
transfer to the Board of Public Welfare. That Boarq has 
no right whatever to participate in the judicial function. 
Its participation is limited to the ministerial acts of guy¬ 
ing railroad tickets, furnishing travelling guards and com¬ 
panions, etc. 

The District Code merely empowers the Board “to pro¬ 
vide for the transportation, to their respective places of 
residence, of non resident insane persons” (Act of March 
16, 1926, 44 Stat. 210, ck. 58, ff 10, D. C. Code 1940, Titie 3, 
II110 (b)). 


ON THE AVAILABILITY OF THE WRIT OF HABEAS 
CORPUS IN THIS CASE. 

Although the petitioner stated in his petition that he 
sought, through the use of the writ, his return to the State 
of Colorado, this statement, if analyzed and put into legal 
terminology, would read as follows: 

“My detention is justifiable only if I am being lield 
in accordance with the Constitution of the United States 
and valid laws enacted by Congress pursuant thereto; 

“But I am not being held in accordance with iaid 
laws but in contravention thereof; 

“Consequently, I am entitled to have a writ of habeas 
corpus issued for determining the legality of my de¬ 
tention ; 

“If my detention is unlawful the writ should be al¬ 
lowed but in view of the fact that I am under an adjudi¬ 
cation of insanity I cannot expect to be released. Un¬ 
der controlling Supreme Court decisions I may be de¬ 
tained temporarily until steps are taken which >vill 
make my detention lawful. 

“These steps in this case would include my transfer 
to Colorado.” 
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The question as to whether the writ of habeas corpus is 
available in such a situation has been before this Court in 
several cases, including 

De Marcos v. Overholser, — App. D. C. — (1941), 
122 Fed. (2) 16. 

In re Denis TV. Rosier, £7920, January Term, 1942. 

and in none of them has the Court decided the issue up to 
the date of this brief. 

In this case, the respondent, in view of his return to the 
writ, is not in a position to urge the lack of jurisdiction in 
the lower court. 

In the case of De Marcos v. Overholser, supra, this Court 
assumed, arguendo, that the writ might be so employed (122 
Fed. (2) 16, 17). In fairness it must be said that the court 
had already found enough facts to require the dismissal of 
the writ. The fact situation found in that case however is 
quite different from the one with which we are here dealing. 
In that case there was no adequate proof of a domicil in 
any State of the United States. Here the proof is clear of 
a domicil in Colorado. 

Against the eventuality that the United States Attorney 
may indulge in the specious argument that the only func¬ 
tion of a writ of habeas corpus is to obtain the petitioner’s 
immediate release, it seems prudent to call the Court’s at¬ 
tention to the peculiar situation prevailing in the Federal 
Courts in this respect. 

The following statement is taken from 25 Am. Jr. 250, 

IT 153. 

“Under the provision of the Federal statute requir¬ 
ing the Court or judge in habeas corpus proceedings 
‘to dispose of the party as law and justice may require’ 
28 U. S. C. 461), the Supreme Court of the United 
States has often delayed the discharge of the petitioner 
for such reasonable tune as may be necessary to have 
him taken before the court where the judgment was 
rendered, in order that the defects which render the dis¬ 
charge necessary may be corrected. The same rule 
should be applied in habeas corpus proceedings to test 
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the legality of a confinement under the decision 1 of an 
administrative officer or board, such as a decision ren¬ 
dered by the Secretary of Labor in a deportation <L*ase”. 
(Italics supplied) 

An examination of the authorities cited to this tetxt re¬ 
veals that the quoted language is taken bodily from the Su¬ 
preme Court decision of Mahler v. Eby, 264 U. !j3. 32, 
(1924), 68 L. Ed. 549. j 

The decision in that case concludes as follows (264 U. S. 
32, 46, 68 L. Ed. 557): | 

“Accordingly the judgment of the District Court jis re¬ 
versed with directions not to discharge the petitioners 
until the Secretary of Labor shall have reasonable 1 ! time 
in which to correct and perfect his finding on th(j> evi¬ 
dence produced at the original hearing, if he fin|ds it 
adequate, or to initiate another proceeding against 
them”. | 

The appellant’s theory is directly in accord with the Su¬ 
preme Court’s judgment in Mahler v. Eby , supra. He 
points out to the Court that he is being illegally detained 
because he is not detained in conformity with the applicable 
statute. Technically he is entitled to his release; bu|t he 
knows that having been adjudged insane he should nq-t be 
released completely. He asks this Court to reverse the de¬ 
cision of the lower court with directions to the lower court 
not to release the petitioner forthwith but to detain bin] for 
a reasonable time until the proper proceedings can be [had 
which will render his detention lawful. In this case' his 
detention can be made lawful only by accomplishing lii^ re¬ 
turn to Colorado. | 

For each of the reasons in this brief stated, the appellant 
respectfully submits that the decision of the lower epurt 
should be reversed. j 

Al. Philip Kane, I 

Georgetown Law School, 
506 E Street, Northwest. 
Attorney for Appellant j 

by appointment of the Court. 
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STATEMENT OF THE CASE 

A clear understanding of the issues presented to this Court 
requires a chronology of events leading to this appeal. With¬ 
out attempting to overburden the Court with a repetition of the 
facts set forth in the brief filed on behalf of the appellanjt, the 
following facts necessarily must be considered : 

In March 1940 appellant was arrested by the Washington 
Police for the murder of his mother, with whom he was living in 
the District of Columbia. At that time the appellant s[tated 
that he had killed his mother but could give no reason therefor. 
The case was presented to the Grand Jury for the District of 
Columbia which returned an ignoramus (appellee’s app. 34). 
On August 20, 1940, the District Court, after a hearing and 
upon the recommendation of the Commission on Mental Health 
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of the District of Columbia, adjudged the appellant to be of 
unsound mind and in need of treatment in a hospital for his 
mental condition; it accordingly commited him to Saint 
Elizabeths Hospital “until he can be safely discharged there¬ 
from” (appellee’s app. 35). In the order of commitment, 
the District Court expressly found, after consideration of the 
report and recommendations of the Mental Health Commis¬ 
sion, that “Jerome Howard is a resident of the District of 
Columbia, within the provisions of the Act of Congress, 
approved June S, 1938, as amended” (appellee’s app. 36). 

On August 11,1941, the appellant filed in the District Court 
a petition for writ of habeas corpus alleging that he is a person 
of sound mind, and further, that he is “neither a citizen nor a 
resident of the District of Columbia, but is a citizen and a resi¬ 
dent of El Paso County, State of Colorado.” The relief re¬ 
quested was either discharge from custody or an immediate 
transfer to the State of Colorado (appellee’s app. 31). This 
petition was filed in forma pauperis. 

In a verified return and answer to the petition the appellee 
denied the sanity of the appellant and disclaimed any knowl¬ 
edge concerning his residence. It was averred that “During 
his stay in Saint Elizabeths Hospital this petitioner has been 
under the care and treatment of physicians skilled in nervous 
and mental disorders, who are of the opinion that he is of 
unsound mind suffering from a paranoid form of dementia 
precox. It is their opinion that he is dangerous and should 
not be discharged into the community.’’ It was further stated 
that the appellee had no objection to the appellant having a 
hearing on a writ of habeas corpus, but that he did object “to 
his being discharged from Saint Elizabeths Hospital, or being 
transferred except on the conditions which will protect both 
the patient and the public” (Appellee’s App. 33-34). 

At the hearing on the petition for the writ and answer 
thereto, and again in a memorandum filed with the Court on 
September 4, 1941, the petitioner stated that the sole purpose 
of the present proceeding was to effect his transfer to the State 
of Colorado (Tr. 14). He expressly waived the second 
ground of his petition based on the theory that he was of sound 




mind. In this respect it should be noted therefore thikt the 
verified return of the appellee setting forth that the appellant 
is of unsound mind and dangerous to the public is uncfintra- 
dicted. The return to a writ of habeas corpus, reciting facts, 
imports verity until impeached. Stretton v. Rudy, 176 f\ 727 
(C. C. A. 5); Graham v. Carr, 112 F. (2d) 908 (C. C. 9); 
Adams v. Hudspeth, 121 F. (2d) 270 (C. C. A. 10); See Ham¬ 
merer v. Huff, 110 F. (2d) 113, 71 App. D. C. 246. 

The only sworn testimony bearing on the issue of residence 
appears in a deposition made by the appellant’s brother, 
Robert D. Howard, the substance of which is fully set forth in 
the brief filed on behalf of the appellant (Appellant’s[brief 
3 et seq.; see also Tr. 19). A large part of the testiinony 
contained in the deposition is composed of hearsay statements 
with respect to what the appellant’s Mother told the witness 
and what she intended to do. 

After the hearing, the District Court took the case finder 
advisement, and requested the Board of Public Welfare of 
the District of Columbia to ascertain, if possible, whethe^* the 
State of Colorado would accept the appellant for hospitalization 
and treatment. Accordingly, on September 22.1941, the Board 
dispatched a letter to the Superintendent of the Colorado 
Springs Psychopathic Hospital setting forth in brief the facts 
disclosed by the deposition of Robert D. Howard and uifging 
an investigation of the matter of the appellant’s residence. 
The Board requested of the hospital an authorization “for 
patient's transfer to a mental institution in your state, the 
transfer to be at our expense" (Appellee’s App. 37). On No¬ 
vember 6, 1941, the District Court received, and ordered filed, 
a paper purporting to be an order of the Court of El Paso 
County, Colorado, in which it was found, and set out inj the 
order, that the appellant and his Mother removed to and estab¬ 
lished a residence in the District of Columbia, where thejj' re¬ 
sided at the time of the matricide, and that the appellant had 
not been a resident of El Paso County for more than a year 
previous to the matricide. The county court conclude*}! in 
its order that the appellant “should not be returned to Colorado 
as a resident insane person” (Appellee's App. 36). At no time 
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did the appellant offer any evidence or make any showing to the 
effect that the State of Colorado acknowledged responsibility 
for the appellant as a legal or bona fide resident of that state, or 
that the authorities of that jurisdiction were willing to accept 
him for treatment. 

From the pleadings and other matters filed in the proceeding, 
the substance of which is related above, the District Court 
found that the State of Colorado refused to accept the appellant 
as a bona fide resident of that jurisdiction for hospitalization 
and mental treatment and concluded that the appellant was 
not entitled to transfer thereto. It accordingly discharged the 
writ and dismissed the petition upon which it was issued 
(Tr. 34,35). This appeal thereupon was taken from that order 
(Tr. 36). 

STATUTE INVOLVED 

Act of August 9, 1939, District of Columbia Code (1940) 
§21-317: 

If an insane person be found by the commission, sub¬ 
ject to the review of the court, not to be a resident of 
the District of Columbia, he may be committed by the 
court to Saint Elizabeths Hospital as a District of Co¬ 
lumbia patient until such time as his residence shall have 
been ascertained. Upon the ascertainment of such 
insane person’s residence in some other jurisdiction, he 
shall be transferred to the state of such residence. The 
expense of transferring such patient, including the trav¬ 
eling expenses of necessary attendants to insure his safe 
transfer, shall be borne by the District of Columbia 
only if the patient be indigent. 

Any insane person found by the commission to have 
been a resident of the District of Columbia for more 
than one year prior to the filing of the petition, and any 
person found within the District of Columbia whose 
residence can not be ascertained, who is not in confine¬ 
ment on a criminal charge, may be committed by the 
court to, and confined in, said Saint Elizabeths Hospital, 
or any other hospital in said District, which, in the 
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judgment of the commission of said District, is plroperly 
constructed and equipped for the reception and care of 
such persons, and the official in charge of which, for the 
time being, is willing to receive such persons. 

“Resident of the District of Columbia/’ as iised in 
this section, means a person who has maintained his 
principal place of abode in the District of Colunlbia for 


more than one year prior to the filing of the pjetition 
provided for in section 21-310. 


If it appears that a person found to be insane ii harm¬ 
less and his or her relatives or committee of his or her 
person are willing and able properly to care fcr such 
insane person at some place or institution other than 
Saint Elizabeths Hospital, the judge may order that 
such insane person be placed in the care and cbstody 
of such relatives or such committee upon their entering 
into an undertaking to provide for such insane person 
as the court may direct. 

ISSUES INVOLVED 

The issues involved on this appeal may be summarised as 
follows: 

I. Whether a person adjudicated insane in the District, who 
is a legal resident of another jurisdiction, can, by employing 
the writ of habeas corpus, require local authorities to transfer 
him to that jurisdiction. 

II. Whether a finding of residence by the District court at 
the time of the adjudication of insanity can be reconsidered 
in a habeas corpus proceeding. 

III. Whether a writ of iiabeas corpus may be employed to 
require affirmative action on the part of administrative ofijicials. 

IV. Whether the failure of the trial court to appoiht an 
attorney for an insane petitioner in a habeas corpus casp con¬ 
stitutes reversible error. 

SUMMARY OF ARGUMENT 

I. It is the appellee’s contention that a nonresident hdju- 
dicateed insane in the District of Columbia is not entitled 
to transfer to the state of residence unless it first be s^iowm 
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that the latter jurisdiction is willing to accept him for treat¬ 
ment. This contention is founded upon the broad principles 
of humanity and justice which underlie all laws pertaining to 
the care of the insane. Appellant is suffering from a mental 
disease which renders him potentially dangerous to the com¬ 
munity. He is in need of medical treatment. To transfer him 
to another jurisdiction which is unwilling to accept him, and 
thereby grant him his liberty, would be contrary to public 
policy. 

The local statute which provides that upon ascertainment 
of the place of residence of a non-resident insane person “he 
shall be transferred thereto.” must be so construed to conform 
to the underlying philosophy of the law. which is based upon 
restraint of the mentally diseased, for their own benefit as well 
as for the benefit of the public generally. A fundamental canon 
of statutory construction teaches that courts, in giving effect 
to the intention of the legislature, will construe a law, if pos¬ 
sible, to avoid absurd, evil, or unjust consequences; it will never 
be presumed that a legislature intended to inflict hardship or 
injustice by its acts. To construe the local statute in a way to 
require an insane person’s transfer without the consent of the 
jurisdiction of residence would be to create a situation which 
would be absurd and socially unjust. Consequently, such a 
construction should be avoided. There is but little legislative 
history of the local statute. That which exists, however, tends 
to support the appellee’s view that Congress did not intend to 
impose upon the local authorities a duty the performance of 
which would result in the release of a dangerous insane person. 
Moreover, in at least two cases, statutes of similar phraseology 
have received the construction suggested by the appellee. De 
Marcos v. Overholser, 122 F. (2d) 16; Baldvrin v. Tiffany, 166 
N. E. 177, 250 N. Y. 489. 

The appellant’s contention that the local insanity law, hav¬ 
ing been enacted by Congress, constitutes a law of the United 
States and is therefore binding upon and enforceable against 
every state, including Colorado, is worthy of little consideration. 

II. In any event, the District Court, at the time it adjudi¬ 
cated appellant insane, made an express finding that he was a 



resident of the District of Columbia within the meaning of 


the local statute. That finding cannot be challenged in a 
collateral proceeding such as habeas corpus. 

III. The only relief requested in the present case is transfer 
to Colorado. In other words, all that appellant seeks by his 
present action is not release from custody but rather affirma¬ 
tive action on behalf of administrative officials. Unqer the 
circumstances the appropriate remedy, if one exists at| all, is 
mandamus and not habeas corpus. 

The cases relied upon by the appellant in which courts 
temporarily detained a petitioner so that the defect in the 
commitment which required the petitioner’s discharge cc^uld be 
remedied are not in point. If appellant is correct in his con¬ 
tention that an insane person when shown to be a rdsident 
of another state cannot be restrained of his liberty, temporary 
detention in order to render the commitment lawful would have 
no purpose, for there could be no valid detention in the District, 
and no defect to remedy. Consequently, the petitioner would 
be entitled to immediate release. To say. as appellant does, 
that there can be detention for a period of time during which 
the authorities can effect his transfer to Colorado is to say 
merely that the writ of habeas corpus can be used to require 
such transfer. This would transform habeas corpus into 
mandamus. 

* 

IV. Appellant urges that he was not afforded counsel ijn the 
trial court, although he made no request therefor, and conse¬ 
quently the case should be reversed. The appointment of 
counsel to represent an insane person rests within the djscre- 
tion of the trial court. The failure to appoint counsel i$ not 
jurisdictional and does not, of itself, render the court’s judg¬ 
ment void. Even in cases where counsel should have been 
appointed a reversal will not follow unless a meritorious c|laim 
can be shown to exist. In the present case counsel appointed 
by this court on behalf of the appellant has failed to demon¬ 
strate wherein appellant’s claim for transfer to Coloradd can 
be said to have merit. This court will not reverse a ca$e in 
order to accomplish a vain thing. 
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ARGUMENT 

I 

Colorado being unwilling to accept appellant, no ground for 

relief exists 

The principal issue involved on this appeal is whether a 
person of unsound mind, suffering from a disorder which 
renders him potentially dangerous, can, by a writ of habeas 
corpus, require the authorities to whose custody he has been 
committed, to transfer him to a jurisdiction in which he claims 
legal residence, when the latter jurisdiction is unwilling to 
accept him for hospitalization and treatment. Stated dif¬ 
ferently, the question is whether the District of Columbia, upon 
a showing that an inmate of St. Elizabeth's Hospital has a legal 
domicil in one of the states, is under a legally enforceable duty 
to transfer that person thereto, even though the authorities of 
the latter jurisdiction do not consider him a resident and refuse 
to afford him the care that is necessary. 

There can be but one logical answer to the question. For a 
court to lend its assistance to the transfer of a dangerous insane 
person to another jurisdiction it should, and must, be satisfied 
that such person will be interned by the authorities in that 
jurisdiction. To hold otherwise would be not only contrary 
to the public interest but inhuman and antisocial. 

On this appeal, appellant takes the position that the car¬ 
dinal question presented for determination by the petition for 
habeas corpus is whether Jerome Howard is a resident of the 
District of Columbia within the meaning of Section 21-317, 
D. C. Code (1940), or whether he is legally domiciled in the 
State of Colorado. The trial court made no finding on this 
question. 1 In this respect it committed no error. 

Considered from the sociological viewpoint, it matters little 
whether an insane person can establish to the satisfaction of 

1 Section 21-317 establishes an arbitrary definition of residence, namely, 
principal place of abode in the District for one year. Therefore, it is possible 
that one may be domiciled in the District and yet not be a legal resident 
under the insanity law. In such event, the insane person, although a non¬ 
resident, could have no domicil elsewhere. On the other hand, one may 
be a resident of the District under the insanity law and still be legally domi¬ 
ciled in one of the States. This would be true of the majority of the 
Government personnel. 
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the courts of the District that he is a legal resident of Another 
jurisdiction, unless he can show also that the authorities of the 
second jurisdiction are willing to accept him for hospitalization. 
In fact, if only a bare finding of residence were all thkt were 
required, it would be incumbent in many cases upon the Super¬ 
intendent of St. Elizabeths Hospital or the Board ofl Public 
Welfare to transfer an insane person to some point witlhin the 
state of domicil and there dispose of him in the best Jay pos¬ 
sible; which, in the present case, would be to grant to appellant 
his freedom. See. Baldwin v. Tiffany, 166 N. E. 177, 230 N. Y. 
4S9. Courts cannot be expected to effect such a result. ! Appel¬ 
lant is a potentially dangerous person, whose present insanity 
was discovered only after the murder of his mother, the com¬ 
mission of which he admitted to the police. Even assuming, 
therefore, that the proof conclusively established that Colo¬ 
rado was the appellant’s domicil, it does not follow* that his 
transfer to that jurisdiction is required. 

Appellant relies upon the language of the local statut^ to the 
effect that, “Upon the ascertainment of such insane person’s 
residence in some other jurisdiction he shall be transferred to 
the state of such residence.” This language, however, Icannot 
be given a blanket application without regard to the peculiar 
circumstances of each case. Certainly this Court wjill not 
attribute to Congress an intention to grant, either directly or 
indirectly, to a murderous insane person his freedom uj>on the 
mere showing of residence in another jurisdiction, tt is a 
salutary rule of statutory construction that all laws are to be 
given a sensible interpretation, and a literal construction which 
would lead to absurd, evil, or unjust consequences should be 
avoided whenever a reasonable application can be gi^en to 
the statute. 

United States v. American Trucking Associations, 310 
U. S. 534, 543; 

Armstrong Paint & Varnish Works v. Nu-Enamel Corp., 
305 U. S. 315, 333; 

United States v. Katz, 271 U. S. 354; 

Sorrells v. United States, 287 U. S. 435; 

Red River Broadcasting Co. v. Federal Communications 
Commission, 69 App. D. C. 1, 98 F. (2d) 282, cert, 
denied, 305 U. S. 625. 
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Courts apply equity and conscience in construing statutes, 
and it will not be presumed that a legislature intended either to 
inflict hardship and injustice, or to violate precepts of morality 
and social obligation. • See Hepburn v. Griswold, 75 U. S. (S 
Wall.) 603. 607; Bush v. District of Columbia, 1 App. D. C. 1. 
Even when the plain meaning of statutory language does not 
produce absurd or unjust results “but merely an unreasonable 
one plainly at variance with the policy of the legislation as a 
whole,” courts have followed that purpose, rather than the 
literal words. United States v. American Trucking Associa¬ 
tions, 310 U. S. 534, 543. 

Applying these rules of construction to the case at hand, 
Section 21-317 should be given an interpretation which will 
give effect to the policy of Congress to provide care for insane 
persons found in the District, avoiding in the administration 
of the law any unreasonable, unjust, or socially obnoxious 
result. Properly construed. Section 21-317 was intended 
merely to distinguish between residents and nonresidents for 
purposes of confinement and treatment, limiting the care and 
hospitalization of nonresidents to such time when a determina¬ 
tion of residence could be made and the necessary steps taken 
to effectuate a transfer thereto. The section thus establishes 
but a method of administrative procedure to be followed by 
local authorities in dealing with nonresident persons, after an 
adjudication of insanity and an order of temporary confine¬ 
ment. In other words, the statute, equitably and fairly con¬ 
strued, provides in effect that if a nonresident of the District, 
while here, is adjudged insane, the District Court may commit 
him temporarily until the administrative authorities ascertain 
his state of residence and make arrangements for a transfer. 
Hence, the words “shall be transferred” should be construed 
as “may be transferred,” within the discretion of the admin¬ 
istrative authorities when they ascertain the place of residence. 
See Cairo & F. R. Co. v. Hecht, 95 U. S. 16S; Richbourg Motor 
Co. v. United States, 2S1 U. S. 52S, 534. 

What little legislative history there is tends to support this 
view. Thus, from the testimony at the hearing on the statute 
in question, before the Sub-committee of the District Commit¬ 
tee, it appears that the method of transfer of non-residents was 




intended to continue in the same manner as was followed at 
that time. 2 The statute which was then in force, anc| which 
is set out in the margin 3 provided that “it shall be th^ duty” 
of the Commissioners of the District of Columbia to return non¬ 
residents to their places of residence “so soon as practicable.” 
The words “so soon as practicable” thus conferred a broad dis¬ 
cretion upon the Commissioners and should be read into the 
present statute. Prior acts in pari materia may always be re¬ 
sorted to in order to determine the legislative intent iiji using 
particular language. See Hamilton v. Rathbone, 175 U.lS. 414; 
Baxter v. McGee, S2 F. (2d) 695 (C. C. A. 8), cert, denied 298 
U. S. 680; Forlini v. United States, 12 F. (2d) 631 (C. C. A. 2) ; 

Equity and justice require the interpretation contended for 
by the appellee. The sovereign as parens patriae has a duty 
to restrain and confine the insane, not only for their own safety, 
but for the safety and protection of the community generally, 
particularly where those persons are dangerous. See Spbrza v. 
German Savings Bank, 84 N. E. 406, 192 N. Y. 8; McMahon v. 
Mead, 139 N. W. 122. 30 S. D. 515. The relation between 
the state and the insane is that of guardian and war(jl, and 
the exercise of the duty of restraint by the state is a most Denef- 
icent function, often necessary to be exercised in the interest of 
humanity and for the prevention of injuries to those who can- 


* In a stenographic transcript of the report of the proceedings before the 
Sub-committce, holding hearings on H. R. 1225 (March 21, 193S) the follow¬ 
ing appears: 

“Senator Copeland (reads Sections 6. 7, S. 9, and 10) : What are you 
going to do with this person who is not an insane person, or who is a non¬ 
resident? Does he get any protection? 

“Dr. Shapiro. Until such time as his sanity is determined, and the^i if he 
is judged insane he is transferred to his home state. 

“Senator Copeland. And the District bears the expenses of sending him 
home? 

“Dr. Shapiro. Yes; the same as it is now.” 

’39 Stat. 309. 24 U. S. C. § 207: “It shall be the duty of the Commissioners 
of the District of Columbia, so soon us practicable, to return to their [places 
of residence, or to their friends, all iudigent insane persons not residing in 
the District at the time they became insane who shall be committed to Saint 
Elizabeths Hospital to be temporarily cared for, as provided in this chapter, 
and all necessary expenses incurred by the Commission in ascertaining the 
locality where such persons or their friends belong and in returning them to 
such locality shall be defrayed by the District of Columbia.” [Italics 
supplied.] 
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not protect themselves. This principle applies to residents and 
nonresidents alike. Bliss v. Bliss , 104 A. 467,133 Md. 61. The 
appellant’s confinement in St. Elizabeths Hospital was founded 
upon such humane considerations. To turn out upon the 
streets—whether of the District or of Colorado—one who is 
mentally ill, potentially dangerous, and unable to provide for 
himself the treatment and care required by his condition, would 
be shocking and inhuman. It cannot be countenanced by any 
principle of justice or right. Cj. Barry v. Hall, 6S App. D. C. 
350, 358, 9S F. (2d) 222. It is needless to say that such action 
should and must be avoided wherever possible. But if appel¬ 
lant were granted the relief which he now seeks this w’ould be 
the very result obtained. 

The local statute, therefore, must be construed to impose 
upon the District the burden of treating and caring for insane 
persons found within the borders of the District, at least until 
such time as the Board of Public Welfare—after investigation 
and negotiation—may ascertain, and obtain the cooperation 
of, the domicil of those persons. This, it is submitted, is pre¬ 
cisely what this Court held in DeMarcos v. Overholser, 122 
F. (2d) 16. in which a nonresident patient of St. Elizabeths 
Hospital sought a transfer to the State of Tennessee under a 
federal statute almost identical in language with that involved 
here. 4 In that case, two questions were presented, namely, 
whether Tennessee was DeMarcos’ domicil and whether, in any 
event, habeas corpus would lie to effect his transfer there. In 
disposing of the second question, the Court held as follows: 

In what has been already said, we have not considered 
whether in any case the writ of habeas corpus may be 
employed to direct the transfer of petitioner to Tennes¬ 
see. but assuming that it may, it appears from the 
record that Tennessee is unwilling to accept him. The 
result, therefore, of granting his petition w’ould be to 
set at large a person found in the District of Columbia 
to be of unsound mind and who had previously been 


4 The statute there involved provided: “Upon the ascertainment of the 
legal residence of persons so transferred to the (Saint Elizabeth’s) hospital, 
the superintendent of the hospital shall thereupon transfer such persons to 
their respective places of residence * * *45 Stat. 1495, 24 U. S. C. 196a. 
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convicted of a serious crime. We can think of no justi¬ 
fication for such action. 

Likewise, in Baldwin v. Tiffany, 166 N. E. 177, 250 N. IT. 489, 
the Court of Appeals of New York, in construing a ^tatute 
similar in terms to the one here involved, said: 

He (nonresident insane person) was entitled (o care 
and treatment in a state hospital pending his acceptance 
by the state or county to which he belonged, His 
acceptance by the State of Georgia had not been ar¬ 
ranged for and “for humane reasons” he should not have 
been taken to that state without previous assurance 
that he would be received. 

Appellant’s counsel, however, challenges the action jof the 
trial court in requesting the Board of Public Welfare tcf write 
to the Colorado authorities in an effort to obtain their consent 
to a transfer. Likewise, he attacks the trial court’s considera¬ 
tion of the paper purporting to be an order of the El. Paso 
County Court on the ground that it was inadmissible its evi¬ 
dence. The objections are worthy of little consideration. 

In the first place, it should be noted that, by considering the 
order, the trial court was not applying Colorado law in deter¬ 
mining the issue of domicil, but was attempting to ascertain 
simply whether that state was willing to accept appellant. 
This is clear from the fact that the court made no finding on 
the question of domicil. Consequently, it cannot be said that 
the order was used as evidence in the case. But even if jt was 
so considered, the DeMarcos case is authority for the trial 
Court’s action. 

In the second place, if the theory of the appellee’s contention 
is correct, namely, that in order to obtain judicial relief, a 
petitioner must first establish that the authorities in thq state 
of domicil are willing to accept him, the burden of making such 
a showing is upon the petitioner. See Walker v. Johnston, 312 
U. S. 275, 286. In the present case, the petitioner failed to 
sustain that burden. Consequently, even if the allegedly im¬ 
proper evidence were excluded from the case appellant cannot 
prevail. But it should be noted that, despite this failiire of 
proof, the trial court, upon its own motion sought to ascertain 
from the Colorado authorities whether they would be willing 
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to take the appellant as a patient if he were found to be a 
domiciliary of that state. It was only thereafter that he denied 
the petition and dismissed the writ. Instead of being sub¬ 
jected to criticism, the District Court, it is submitted, should 
be commended for its solicitous attitude and its efforts to do 
justice on behalf of the appellant. 

A. Neither the statute nor an order of the Court can bind the State of 

Colorado 

As against the appellee’s contention that judicial relief in 
ihe District can be granted only if Colorado is shown to be 
willing to accept the appellant, the following argument is 
advanced: “The policy established by Congress in enacting the 
District of Columbia statute in question is binding on the 
State of Colorado,’’ and “should Colorado attempt to evade 
its obligation as a State and refuse to accept Jerome Howard, 
it can be compelled to do so;” consequently, to enforce this 
obligation against Colorado, that State should have been given 
notice of the present proceeding and “thus, bind that State by 
the determination made here.’’ This argument is bottomed 
entirely upon the theory that the local insanity law. like all 
District of Columbia statutes, was enacted by Congress in the 
exercise of its national legislative powers and. therefore, estab¬ 
lishes an enforceable policy for the nation as a whole. The 
contention is utterly lacking in merit and is worthy of little 
consideration. But. because it has been advanced by reputable 
counsel appointed by this Court, appellee will attempt to 
answer it. 

As authority for his position, the appellant relies strongly 
upon Cohens v. Virginia, 6 Wheat. 264. and particularly upon 
general language contained therein to the effect that Congress 
when legislating for the District of Columbia acts as a national 
legislature, and hence a law made for the District of Columbia 
constitutes a law of the United States. However, a careful 
analysis of Chief Justice Marshall’s opinion in the Cohens case, 
not only demonstrates its inapplicability to the specific argu¬ 
ment advanced by appellant, but lends direct support to the 
position taken by the appellee. 

In that case. Congress enacted a law authorizing the District 
of Columbia to establish lotteries as a means of raising revenue. 
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The act provided that the District of Columbia “shall have 
full power to authorize the drawing of lotteries for ejecting 
any important improvement in the city, which the ordinary 
funds or revenue thereof will not accomplish.” It provided 
further, that “the object for which the money is intended to be 
raised shall be first submitted to the President of the United 
States, and shall be approved by him.” The District of 
Columbia, pursuant to this act, established a lotterjj- to be 
drawn at the City of Washington. P. J. and M. J. Cohen sold 
certain tickets of this lottery at their office in Virginia. At 
that time, the laws of Virginia made it a crime to vend such 
tickets in that state, and accordingly, the Cohens were prose¬ 
cuted. Their defense was that the sale was made in accordance 
with an act of Congress, and consequently, the act of \firginia 
making such sale a crime, was unconstitutional. Two distinct 
questions were presented to the Supreme Court for decision: 
(1) Whether the Supreme Court had jurisdiction to review a 
decision of the Virginia court; and (2) If such jurisdiction 
existed, whether the Virginia act was in fact unconstitutional. 

In deciding the first question, the Supreme Court sustained 
its jurisdiction to hear the matter on the ground thai there 
was before it a controversy involving a law of the United ptates, 
reaching this conclusion on the theory that Congress, when 
acting for the District of Columbia, acts as a national legisla¬ 
ture and thereby establishes laws of the United States. 

The language from the opinion quoted and relied uij>on by 
the appellant in his brief was directed solely to the question 
of whether or not the Supreme Court had jurisdiction. This 
broad language must be construed in the light of this particular 
question.’ 1 The Court did not thereby hold nor did it imply 
that the act of Congress, which admittedly was a law ^)f the 
United States, was binding upon the State of Virginia, as 
appellant contends. To the contrary, the Court, in deciding 
the second question, namely, whether the Virginia law was 
unconstitutional because in conflict with a national law, ex- 

1 In this same opinion, the Supremo Court stated that. "It is a maxiimtm, 
not to be disregarded, that general expressions, in every opinion, are to 
be taken in connection with the case in which those expressions are used.” 
6 Wheat, at 399. See Puerto Rico v. The Shell Co., 302 U. S. 258, 269; 
Osaka Shoshen Line v. United States . 300 U. S. 98, 103. 
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pressly sustained the validity of the State Act. And, in 
reaching this conclusion, the Court said that for Congress— 
when legislating for the District—to interfere with the laws 
of a state, where those laws are not leveled against the legiti¬ 
mate powers of the Union, but have for their sole object the 
internal government of the state, is a very serious measure, 
which Congress cannot be supposed to adopt lightly, or incon¬ 
siderately. ‘The motives for it must be serious and weighty. 
It would be taken deliberately, and the intention would be 
clearly and unequivocally expressed.” The Court, therefore, 
ruled that if Congress intends to give to acts made for the 
government of the District of Columbia binding efficacy be¬ 
yond the borders of the District of Columbia, and within the 
jurisdiction of a state, there must be some words clearly indi¬ 
cating such intention, and in the absence of such expression of 
intention it will not be supposed that the law has any other 
effect outside of the District “than attends every act having 
the sanction of local law when anything depends upon it which 
is to be transacted elsewhere.” 

The applicability of the Cohens case to the one at bar is 
apparent. As stated by the Supreme Court, it would be a 
serious thing, tending toward interference with the powers and 
jurisdiction of the sovereign states over its own citizens, if ap¬ 
pellant’s contention were sustained. Nothing in the local law 
can be said to be a clear and unequivocal expression of inten¬ 
tion by Congress to require a non-consenting state to accept a 
person found in the District of Columbia, merely because a 
court of this jurisdiction finds him to be a domiciliary of that 
state. It would be a perversion of the language of the statute 
herein involved to construe it as casting such an obligation 
upon the states. As indicated heretofore the statute, prop¬ 
erly construed, creates but a limitation of power in the Dis¬ 
trict Court with respect to the commitment of nonresidents 
and establishes a procedure to be followed by those charged with 
the duty of administering the act. 

Even assuming, therefore, that there resides in Congress 
the power to impose upon the several states an obligation to 
accept for treatment domiciliaries of those states who are 
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found and adjudged insane in the District of Columbia,® that 
obligation has not been imposed under the statute in question. 
Even appellant appears to concede that the only duty of Colo¬ 
rado to accept him, arises from a finding by the District Court 
that such state is his domicil and upon the entry of an appro¬ 
priate order by the court for his transfer thereto. Conse¬ 
quently, it follows that it would be the exercise of judicial 
power by the local courts rather than legislative power of 
Congress, which would create a binding obligation upon the 
state. By instituting proceedings for transfer to his qomicil, 
a nonresident invokes the judicial power of the forum iagainst 
the state of domicil, and therefore he seeks to impose an obli¬ 
gation upon that state solely by virtue of that power. This the 
appellant concedes, when he contends that in order to redder the 
order of the District Court binding upon Colorado, notice of 
judicial proceedings should be given to that state. There are 
several reasons readily apparent which demonstrate whV Colo¬ 
rado cannot be bound by the judgment of the District Court. 

In the first place, it is difficult to understand the argument 
advanced by appellant that the State of Colorado can be made 
a party to a local habeas corpus proceeding. The sole func¬ 
tion of a habeas corpus proceeding is to test the legality) of the 
petitioner's detention; hence logic and common sense, as well 
as authority, dictate that the respondent in such proceeding 
can be only the person who is guilty of such unlawful deten¬ 
tion. The statute giving the District Court j urisdiction to issue 
writs of habeas corpus expressly provides that the writ shall 
be directed to the person in whose custody the petitioner is 
detained. Rev. Stat. § 755,28 U. S. C. § 455; D. C. Code (1940) 

§ 16-801. See Walker v. Johnston, 312 U. S. 275, 283; Sanders 

* It is submitted that a statute creating such an obligation woul i be an 
unlawful invasion of the sovereign rights of the states with respect to mat¬ 
ters purely local in character. Such rights are reserved to the states by the 
Tenth Amendment. The care and treatment of insane persons fall within the 
lawful exercise of the police power of the states. Itailroad Co. v. Hvixen, 95 
U. S. 465, 470; Burk v. Bril, 274 U. S. 200; Hall v. Verdel. 40 F. Supp. 941, 947 
(D. C. Va .); In re Clayton. 234 N. W. 630 120 Neb. 680. See Texas v White, 

7 Wall 700, 725. The maintenance of the authority of the states over local 
matters is essential to the preservation of our form of government and 
Congress cannot invade that domain. See Carter v. Carter Coal do., 298 
U. S’. 238, 292, 295; Hopkins Savings Assn. v. Cleary, 296 U. S. 315. 
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v. Allen , 100 F. (2d) 717, 69 App. D. C. 307. Clearly, this can¬ 
not be Colorado, that state not being in any way party to the 
alleged illegal restraint of the appellant. 

Likewise, it is somewhat difficult to follow appellant’s con¬ 
tention that jurisdiction to render a binding decree on Colorado 
can be obtained by serving notice upon the Attorney General 
of that State. Service of process by notice or publication 
against an absentee nonresident is insufficient to confer upon 
a court jurisdiction to render a binding judgment. Pennoyer 
v. Neff, 95 U. S. 714. This fundamental principle is recognized 
by the appellant in his brief (pp. 13-14). 

But there is a more elementary reason which clearly demon¬ 
strates the utter lack of merit in appellant’s position. The 
Eleventh Amendment to the Constitution provides that: “The 
Judicial power of the United States shall not be construed to 
extend to any suit in law or equity, commenced or prosecuted 
against one of the United States by Citizens of another State., 
or by Citizens or Subjects of any Foreign State.” This limita¬ 
tion upon federal judicial power has been construed to extend 
to suits against a state, without its consent, by its own citizens, 
even when such suits arise under and involve the Constitution 
or laws of the United States. 

Hans v. Louisiana, 134 U. S. 1; 

North Carolina v. Temple, 134 U. S. 22; 

Fitts v. McGehee, 172 U. S. 516, 524; 

Duhne v. New Jersey, 251 U. S. 311, 313; 

See: Missouri v. Fisk, 290 U. S. 18; 

Worcester County Co. v. Riley, 302 U. S. 292. 

The courts of the District of Columbia, when exercising the 
judicial function, are constitutional courts of the United States, 
ordained and established under Article III of the Constitution, 
and are subject to constitutionally imposed prohibitions. 
O’Donoghue v. United States, 289 U. S. 516. See Federal Trade 
Commission v. Klesner, 274 U. S. 145,154. One of these denies 
jurisdiction to entertain a suit against a state by its own cit¬ 
izens. Thus, whether the appellant is considered a resident or 
nonresident, the District Court was without power to entertain 
a suit against Colorado. To make that state, by any method. 
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a party to this proceeding, without its consent, would be to 
flagrantly violate the Constituion. This in sub^nce, isjwhat 
appellant is urging. 

On the other hand, appellee’s contention, which wai sus¬ 
tained by the trial court, is founded upon the principle that 
every state has a right to determine for itself who its citizens 
are and who shall be afforded the protection and benefits of its 
own laws; and consequently a finding with respect to either 
domicil or insanity by the courts of this jurisdiction, while bind¬ 
ing in the District of Columbia, can have no extra territorial 
effect. 


A state is not required to provide benefits and assistance to 
mental incompetents unless the latter have a domicil at some 
place within the state. See 1 Beale, conflict of laws (lp35), 
113; Note, Ann. Cas. 1915C, 783, 790. Before granting such 
benefits a state may determine for itself the question elf in¬ 
competency. 2. Beale, op. cit. supra., § 120.9. Likewise, the 
courts of one jurisdiction are without power to enter a decree 
upon the issue of domicil which will be binding upon the courts 
of another jurisdiction. In this respect it has been held repeat¬ 
edly that neither due process of law nor full faith and credit 
requires uniformity in the decisions of the courts of different 
jurisdictions as to the place of domicil, where the exertion of 
state power, or the claim of rights by an individual, is dependent 
upon, domicil within the boundaries of that state. Conse¬ 
quently, in the exercise of jurisdiction in tax cases, divorce (pro¬ 
ceedings, and administration of testamentary estates and cither 
like matters, a finding by one state that a person is or is not a 
resident of another state has always been held to be without 
effect upon the latter jurisdiction. 


Tilt v. Kelsey, 207 U. S. 43 ; 

Overby v. Gordon, 117 U. S. 214, 227; 

Worcester County Co. v. Riley, 302 U. S. 292,299; 
Burbank v. Ernst, 232 U. S. 162; 

Andrews v. Andrews, 188 U. S. 14; 

Texas v. Florida, 306 U. S. 398, 410; 

Riley v. New York Trust Co., U. S. ; (decided 
February 16, 1942). 
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The Supreme Court in the recent opinion of Pink v. A. A. A. 
Highway Express, Inc., 3/^ U. S. S$$ (decided December 8, 
1941), stated this principle as follows: 

Every state has authority under the Constitution to 
establish laws through both its judicial and its legislative 
arms, which are controlling upon its inhabitants and 
domestic affairs. When it is demanded in the domestic 
forum that the operation of those laws be supplanted by 
the statute of another state, that forum is not bound, 
apart from the full faith and credit clause, to yield to 
the demand, and the law of neither can, by its own force, 
determine the choice of law for the other. * * * 

* * # But the full faith and credit clause is not 

an inexorable and unqualified command. It leaves some 
scope for state control within its borders of affairs which 
are peculiarly its own. This Court has often recog¬ 
nized that, consistent with the appropriate application of 
the full faith and credit clause, there are limits to the 
extent to which the laws and policy of one state may be 
subordinated to those of another. * * * 

It was the purpose of that provision to preserve rights 
acquired or confirmed under the public acts and judicial 
proceedings of one state by requiring recognition of their 
validity in others. But the very nature of the federal 
union of states, to each of which is reserved the sovereign 
right to make its own laws, precludes resort to the Con¬ 
stitution as the means for compelling one state wholly 
to subordinate its own laws and policy concerning its 
peculiarly domestic affairs to the laws and policy of 
others. 

Consequently, even assuming that the evidence in this pro¬ 
ceeding conclusively established that the appellant is insane 
and is a legal resident of Colorado, the latter jurisdiction is not 
bound by any findings with respect to those matters. 

II 

Question of residence is res adjudicata 

The question of appellant’s residence was adjudicated by the 
District Court at the time he was committed to St. Elizabeths 
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Hospital. That adjudication cannot be reconsidered in a 
habeas corpus proceeding. 

It appears from the record that the Commission on Mental 
Health of the District of Columbia examined the appellan t and 
found him to be of unsound mind and in need of treatment. 
Appellant’s relatives, friends, and witnesses testified al; the 
hearing before the Commission. The matter thereupon was 
reviewed by the District Court which, after a hearing, adjudged 
and decreed the appellant to be of unsound mind and not a fit 
person to be at large. It expressly found that the appellant was 
a resident of the District of Columbia within the provisions of 
the act of Congress herein involved. D. C. Code (1940), 5 21- 
317. Accordingly, the appellant was committed to St. Eliza¬ 
beths Hospital “for maintenance and treatment of his mpntal 
condition, until he can be safely discharged therefrom” (Tr. 13). 
The record does not show whether an appeal was taken from 
the District Court’s verdict and judgment, although the ridht of 
such appeal clearly exists. D. C. Code (1940), § 17-101, with 
which compare id. § 24-301. 7 

The provisions of Section 21-317 impose upon the Commis¬ 
sion a duty, in making its report to the District Couijt, to 
determine whether or not the alleged insane person is a resident 
of the District of Columbia. Moreover, the nature of the 
court’s order in committing an insane person is dependent [ipon 

7 It may bo presumed that the rights of the appellant were fully and ade¬ 
quately protected at the hearing leading to the order and commitment. 
Section 21-30S of the D. C. Code provides that the chairman of the Mental 
Health Commission shall be a lawyer who shall direct the proceedings and 
hearings before it in such a manner as to insure a fair and lawful conduct and 
disposition of the case, as •well as a dependable ascertainment of the facts, 
by relevant, competent, and material evidence. Furthermore, it is therein 
provided that the District Court may appoint an attorney or guardian ad 
litem to represent the alleged insane person at any hearing before the Com¬ 
mission, or before the court. Section 21-311 of the Code provides that, 
“At all hearings the alleged insane person shall have the right to be repre¬ 
sented by counsel,” and it is again provided that at the hearing before the 
court, an attorney may be appointed for the insane person. No claim is made 
that the hearing before the Commission or the court was otherwise than fair. 

It does not appear from the record that he was denied the right to counsel 
or that the lawyer member of the Commission was derelict in his duty to 
conduct the proceedings in such a manner as to insure dependable ascertain¬ 
ment of the facts. Likewise, there is nothing to indicate that the appellant 
was denied his right to counsel before the court which reviewed the recom¬ 
mendations of the Mental Health Commission. 
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a preliminary finding of residence or nonresidence. Thus, it 
is provided that, if the Commission finds, subject to the review 
of the court, that the insane person is a nonresident, the court 
can commit him only until such time as his residence shall 
be administratively ascertained and a transfer arranged. On 
the other hand, the second paragraph of the same section 
provides that an insane person found to be a resident of the 
District of Columbia for more than a year may be committed 
by the court, without qualification, to an appropriate institu¬ 
tion. The question of residence therefore is in the first instance 
jurisdictional. 

There is no contention that the finding of residence in the 
District of Columbia by the District Court at the time of 
appellant’s adjudication of insanity was without factual sup¬ 
port. The record is silent as to the nature and sufficiency of 
the evidence adduced at the insanity hearing. But, regardless, 
the determination of residence, having been once made, cannot 
be challenged collaterally. 

It is well established that in a collateral proceeding, such as 
habeas corpus, parties are bound by the jurisdictional aver¬ 
ments in the record and will not be permitted to dispute them, 
although they are subject to attack by direct appeal. Posey v. 
Zinkham, 47 App. D. C. 293. See also In re Lennon, 166 U. S. 
548,553; Bowen v. Johnston, 306 U. S. 19; Cooke v. Dougherty, 
32 F. (2d) 839, 59 App. D. C. 39. Thus, the finding of resi¬ 
dence, even if now shown to be erroneous, is res adjudicata and 
forecloses further consideration of the question. United States 
v. Jaeger, 117 F. (2d) 483 (C. C. A. 2); Beard v. Sanford, 110 
F. (2d) 527 (C. C. A. 5), cert, denied, 310 U. S. 635. See also, 
Chicot County District v. Baxter State Bank, 308 U. S. 371; 
American Surety Co. v. Baldwin, 287 U. S. 156, 166. 

Furthermore, the result is the same even should residence 
be deemed not to be jurisdictional. Habeas corpus is not a 
substitute for appeal and cannot be employed to review the 
sufficiency of the evidence which w*as presented either to the 
Commission or to the District Court on the question of resi¬ 
dence. See In re Lennon, 166 U. S. 548, 552; Harlan v. Mc- 
Gourin, 218 U. S. 442, 448; Curtis v. Rives, 123 F. (2d) 936 
(App. D. C.); Pope v. Huff, 117 F. (2d) 779, 73 App. D. C. 170; 
Clarke v. Huff, 119 F. (2d) 204, 73 App. D. C. 351. 
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Having been judicially found to be a resident of the District, 
it follows that appellant cannot prevail in his efforts to be 
transferred to Colorado. I 


Habeas corpus improper remedy to effect transfer 

person 


of in: 


sane 


It is the contention of the appellee that relief by habeas 
corpus, under the circumstances of the present case, w^s in¬ 
appropriate, in any event. No question is better settled in the 
federal courts than that of the proper function of the writ of 
habeas corpus and the limitations of the inquiry that may be 
had under its authority. The only judicial relief authorised by 
a proceeding in habeas corpus ad subjiciendum is the immediate 
discharge of the petitioner from unlawful custody. McNylly v. 
Hill, 293 U. S. 131,136. Consequently, the scope of the iijquirv 
is confined to a determination of the cause of the commitment 
under which the petitioner is being held. If it be ascertained 
that the petitioner is held under process of a court or tribunal 
having jurisdiction of his person and of the subject matter of 
the charge involved, the inquiry under the writ is at an en^ and 
it must be dismissed. In other words, it extends only to an 
inquiry as to the jurisdiction of the tribunal which committed 
the petitioner, or to the legality of his detention. Ex parte 
Watkins, 3 Pet. 193, 7 L. ed. 650. Applying these principles to 
a case involving an insane person, this Court recently held in 
Barry v. Hall, 68 App. D. C. 350, 357, 98 F. (2d) 222, that the 
function of the writ of habeas corpus “is to accomplish the 
release of one whose confinement is either without original 
legal foundation or without continued factual foundation. If 
an original confinement was invalid the writ is a means of 
relief against that. If an original confinement was valid but 
the person confined has regained his sanity, the writ is used to 
seek discharge from confinement on that factual ground.” 

That the appellant’s original confinement by order cjf the 
District Court was legal is not challenged. Furthermore, it is 
conceded that the appellant is at present of unsound mind and 
is not entitled to be at large. Habeas corpus therefor^ was 
employed in the present case for the sole purpose of obtaining 
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an order directing appellee to transfer appellant to Colorado. 
Seeking only affirmative action on the part of administrative 
officials, relief could be granted, if at all, by mandamus alone. 8 
As there was no ground upon which the writ of habeas corpus 
could issue, the court properly dismissed the petition. 

While admitting that he is not entitled to release, appellant 
rests his right to a writ of habeas corpus upon the authority of 
those cases which hold that a discharge from unlawful custody 
may be delayed for such reasonable time as may be required 
to allow the authorities to correct the defects in the commit¬ 
ment which render discharge necessary. See, e. g., Barry v. 
Hall, supra; Mahler v. Ehy, 264 U. S. 32. These authorities 
are clearly inapplicable to the present case. 

In effect, appellant urges that, being a resident of Colorado, 
he cannot be restrained of his liberty in the District; but, that, 
as he is insane and not entitled to release, he may be tempo¬ 
rarily detained, however, until steps are taken which will make 
his detention lawful. One of these steps is transfer to Colorado. 
The cases relied upon do not sustain this argument. If appel¬ 
lant is correct in his contention that, because of his residence 
in Colorado, he cannot be restrained in the District of Columbia, 
the conclusion follows that so long as he remains in the District 
his detention continues to be illegal. Nothing can be done to 
render that detention by appellee lawful. To transfer him to 
Colorado would be to surrender custody of him, rather than to 
make an illegal detention lawful. Consequently, if the writ of 
habeas corpus lies, appellant is entitled to be released, if at all, 
immediately. To urge, therefore, as appellant does that he 
should not be released, but merely detained so that the author¬ 
ities may transfer him to Colorado, which transfer is the only 
relief sought, is to transform the writ of habeas corpus into a 
writ of mandamus. This cannot be done. 

Appellant contends further that the appellee is estopped by 
the allegations of his return and answer to deny jurisdiction 
in the trial court to issue a writ of habeas corpus. This con- 


8 In this respect, it might be noted that even if a transfer could properly 
be ordered, appellee is not the proper party to effect such a transfer. The 
officials charged with the duty of transferring non-residents are not before 
the Court in a habeas corpus proceeding. 
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tention may be disposed of by alluding to the elementary prin¬ 
ciple that litigants cannot confer jurisdiction upon a coujrt to 
render a judgment which is beyond the power of the c|ourt. 
Palmer v. Fleming, 1 App. D. C. 528, 538-534; United Spates 
ex rel. Abilene & S. Ry. Co. v. Interstate Commerce Co remis¬ 
sion, 8 F. (2d) 901, 56 App. D. C. 40. cert, denied, 270 U. S. 650. 

IV 

The failure of the trial court to appoint an attorney for appel¬ 
lant does not constitute reversible error 

It is contended that the trial court should have appointed 
counsel to represent and assist the appellant in the prosecution 
of his petition for release, on the ground that it raised many 
complicated and difficult questions of constitutional law and 
conflict of laws with which an insane person was unable t-o 
cope. The failure of the court to appoint counsel doesjnot, 
under the circumstances of the present case, constitute re¬ 
versible error. I 

As appellant states in his brief, there is no general stajtute 
in the District governing the right of insane persons to spe or 
to be sued. Section 13-107, D. C. Code (1940), however, pro¬ 
vides that if a person non compos mentis be sued, the District 
Court, when satisfied as to the condition of the defendant, “piay 
appoint a guardian ad litem to answer and defend for him.” 
There is no comparable provision with respect to the appoint¬ 
ment of guardians or attorneys for parties plaintiff. As Section 
13-107 discloses, the appointment of someone to represen 
insane person rests within the sound discretion of the 
court. 9 See generally, 14 R. C. L. “Insanity” § 62. See ^lso 
general discussion in Note, 130 Amer. St. Rep. 841, et sec jj. 
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* Section 21-320 of the Code provides that an insane person who has 
been paroled from a mental hospital may file a petition with the District 
Court to determine whether sanity has been restored. There is nothing in 
this statute which provides that the insane person should proceed through 
any one other than himself. Section 21-325 preserves other existing 
remedies which the insane person may have. In determining the question 
of restoration of sanity it would seem from this that a habeas corpus 
petition may be prosecuted to conclusion without the appointment of a 
guardian ad litem or an attorney. | 


i 
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Whether there was an abuse of discretion in the present 
case need not be determined, for it is well established that 
failure to appoint a representative for an insane person is not 
jurisdictional, but merely procedural, and a judgment will not 
be reversed unless there is shown to exist a meritorious claim. 
This was well expressed in a recent decision by Judge Soper of 
the Fourth Circuit in Beckley National Bank v. Boone, 115 F. 
(2d) 513, as follows: 

The rule of law is well established that a judgment 
rendered against an insane person not represented by a 
guardian or committee is not on that account void; 
and it will not be set aside even upon direct attack on 
the ground of insanity alone. To set it aside there must 
also be shown a meritorious defense to the claim (citing 
cases). The rule is applied even in states where it is 
provided by statute that in suits against an insane per¬ 
son, a guardian ad litem for the defendant must be 
appointed. The requirement is procedural and does not 
affect the jurisdiction of the court. 

In the present case appellant’s claim for relief is wholly 
lacking in merit on any one of three grounds. Reputable 
counsel appointed by this Court has failed to present any theory 
upon which the appellant would be entitled either to his re¬ 
lease or to his transfer to Colorado. In light of this, it would be 
futile to reverse this case merely to afford appellant repre¬ 
sentation in the court below. It is axiomatic that courts will 
not require a vain thing or an empty gesture. Not being 
entitled to a writ of habeas corpus under any circumstances 
granting to appellant a new trial would be useless. 

Furthermore, the trial judge did all that an attorney could 
have done on behalf of the appellant, when he contacted Colo¬ 
rado in an effort to determine whether they would accept the 
appellant for mental treatment. 

In passing, it might be noted that there are filed in the Dis¬ 
trict Court each week between three and five petitions for writs 
of habeas corpus by patients of St. Elizabeths Hospital. The 
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only legal ground for release in these cases is restoration of 
sanity, the right to transfer to another jurisdiction not being 
sufficient in this respect. If these petitioners are in fact sane, 
as they contend, there is no duty upon the trial court to appoint 
counsel on their behalf. If, on the other hand, they are insane 
they are not entitled to release and, therefore, the petition 
should be denied in any event. Over the years, the District 
Court in disposing of these petitions has not appointed counsel 
to represent the petitioner except when expressly requested to 
do so by the petitioner, or when it was evident that there was 
some merit to the case. In following this course of procedure 
the District Court, it may be presumed, has been promptejd by 
its consideration for members of the local bar, by not imposing 
upon them the tremendous burden which their appointment as 
attorneys for insane persons would entail. Each case has peen 
and must be left to the discretion of the judge. 

CONCLUSION 

This appeal is the first arising under Section 21-317 of the 
District of Columbia Code. It is important to the officials 
charged with the administration of the local insanity law that 
it be judicially construed. As indicated in the body of j the 
brief, the construction urged by the appellee is one based i^pon 
sociological as well as legal principles. 

Throughout his brief appellant takes the position that the 
administrative officials of the District, in refusing to transfer 
appellant to Colorado, are assuming an arbitrary, high-handed 
attitude. In answer to such assertions it is enough to say that 
the officials of the District have no desire, other than that which 
arises from purely equitable and humane considerations, to 
impose upon the District of Columbia taxpayers the burden 
of caring for nonresident patients. But if it is a choice betw een 
imposing such a burden and permitting an insane person vj^ith 
homicidal tendencies to go at large, the choice is not difficult to 
make. 

The Government respectfully submits that under its con¬ 
struction of the statute, as well as for the other reasons urged 
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herein, the appellant has established no ground for release by 
habeas corpus. The judgment of the trial court therefore 
should be affirmed. 

Edward M. Curran, 

United States Attorney. 
Charles B. Murray, 
Assistant United States Attorney. 

Bernard Margolius, 
Assistant United States Attorney. 

April 1942 
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THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 

In re: Habeas Corpus of Jerome Howard j 

1 Jerome Howard 

vs. r 

Dr. Winfred Overholser, Superintendent, ss * HC M85 
St. Elizabeths Hospital, 

Washington, D. C. 

Filed Aug. 11 , 1941, 

Charles E. Stewart, Cleric. 

Petition 

i 

v our petitioner, Jerome Howard represents and stated to 
this Honorable Court that he is restrained of his liberty and 
is unlawfully imprisoned at St. Elizabeths Hospital, Washing¬ 
ton, D. C., by the superintendent of said institution. 

II 

That cause of said restraint according to the best of the 
knowledge and belief of your petitioner is—Alleged Mental 
Incompetency—but that said restraint is unconstitutional, 
and he is entitled to legal enlargement or a transfer. 

III 

Your petitioner avers that he is sane as he knows right from 
wrong, and as proof thereof, he submits his record, which shows 
that he has never been convicted of a felony nor even a 
misdemeanor. 

IV 

2 Your petitioner further states that he is neither a 
citizen nor a resident of the District of Columbia, but 

is a citizen and a resident of El Paso County, State of Colorado, 
hence it is the duty of the District Commissioners to release 
him or transfer him thereto in accordance to: 

(31) 
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“(Public—No. 359—76th Congress) 

“Chapter 620—1st Session) 

“(H. R. 7086) 

“AN ACT 

“Section 8 . If an insane person be found by the Commis¬ 
sion subject to the review of the Court, not to be a resident of 
the District of Columbia, he may be committed by the Court to 
Saint Elizabeths Hospital as a District of Columbia patient 
until such time as his residence shall have been ascertained. 
Upon the ascertainment of such insane person’s residence in 
some other jurisdiction, he shall be transferred to the State 
of such residence. The expense of transferring such patient, 
including the traveling expenses of necessary attendants to 
insure his safe transfer shall be borne by the District of Colum¬ 
bia only if the patient be indigent. 

3 “Resident of the District of Columbia” as used in this 

section, means a person who has maintained his prin¬ 
cipal place of abode in the District of Columbia for more than 
one year prior to the filing of the petition provided for in sec¬ 
tion 1 of this Act. 

“If it appears that a person found to be insane is harmless and 
his or her relatives or committee of his or her person are willing 
and able properly to care for such insane person at some place 
or institution other than St. Elizabeths Hospital, the judge may 
order that such insane person be placed in the care and custody 
of such relatives or such committee upon their entering into an 
undertaking to provide for such insane person as the Court may 
direct.” 

V. 


Wherefore your petitioner prays this Honorable Court to 
grant a writ of Habeas Corpus, and that he be discharged or 
transferred without delay from such unconstitutional incar¬ 
ceration after proper hearing in said Court. 

Jerome Howard, 

Petitioner. 


Subscribed and sworn to before me this 4th day of August 


A. D. 1941. 


Roscoe S. Aull. 
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10 IN THE DISTRICT COURT OF THE UNITED 

STATES FOR THE DISTRICT OF COLUMBIA 

In re Jerome Howard, petitioner— Habeas Corpus No. 2185 
Return and Answer to Petition of Habeas Corpus 

The return and answer on behalf of Doctor Winfred Over- 
holser. Superintendent of Saint Elizabeths Hospital, resjpect- 
fully represents to the Court: 

The petitioner Jerome Howard was admitted to IjSaint 
Elizabeths Hospital August 20 , 1940, having been adjudicated 
of unsound mind in the District Court of the United States 
for the District of Columbia, Insanity No. 21639. A certified 
copy of this adjudication is appended hereto marked “Exhibit 
A” and is prayed to be read as a part of this return. 

In answer to the various allegations made in the petition 
the respondent wishes to state: 

1. The respondent admits that the petitioner is restrained 
of his liberty but denies that he is unlawfully imprisoned in 
Saint Elizabeths Hospital, his commitment to that hospital 
being in due form as stated above. 

2 . The respondent admits that the cause of the restraint 
of the petitioner is mental incompetency but denies that said 
restraint is unconstitutional for reasons given above and denies 
that the petitioner is entitled to legal enlargement or transfer. 

3. The respondent denies that the petitioner is sane but 
admits that so far as he knows he has not been convicted of a 
felony nor a misdemeanor. 

4. The respondent is unaware as to whether or not the peti¬ 
tioner is a resident of the District of Columbia or of Colorado. 

In this connection the respondent wishes to call the 

11 attention of the Court to the fact that in cases wlhere 
the maintenance of a patient in Saint Elizabeths Hos¬ 
pital is being paid by the District of Columbia it is the duty of 
the Board of Public Welfare of the District of Columbia 
through its proper offices to ascertain the legal residence of 
such a patient and to make arrangements if possible fof his 
transfer to the state of his residence. The attention ol the 
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Court, however, is called to the last paragraph of the Act 
quoted (Public No. 359—76th Congress, Chapter 620, 1st Ses¬ 
sion, H. R. 7086) in which it is stated among other things that 
if the person in question “is harmless.” It is the contention 
of the respondent that the petitioner of this case cannot be 
considered harmless for reasons which will appear below. 

5. The respondent has no objection to the petitioner having 
a hearing on a writ of habeas corpus but objects to his being 
discharged from Saint Elizabeths Hospital or being transferred 
except on conditions which will protect both the patient and 
the public. 

For the further information of this Court respondent wishes 
to call its attention to the following facts: 

During the latter part of March 1940, the petitioner who 
was then living with his mother in a detached house in Wash¬ 
ington was arrested by the police who found that his mother 
had been murdered and had been dead for some days. The 
petitioner at that time said to several members of the police 
force that he had killed his mother and did not know why he 
had done so. Later the petitioner was taken before the Grand 
Jury of the District of Columbia and an Ignoramus was re¬ 
turned, following which the Mental Health Commission of the 
District of Columbia adjudged him of unsound mind and com¬ 
mitted him to Saint Elizabeths Hospital. 

During his stay in Saint Elizabeths Hospital this petitioner 
has been under the care and treatment of physicians 
12 skilled in nervous and mental disorders who are of the 
opinion that he is of unsound mind suffering from a 
paranoid form of dimentia precox. It is their opinion that he 
is dangerous and should not be discharged into the community. 

Wherefore, the premises considered, the respondent prays 
that the writ herein be discharged, the petition dismissed, and 
the petitioner remanded to the custody of the respondent. 

Winfred Overholser, M. D., 
Superintendent, Saint Elizabeths Hospital. 

District of Columbia, ss: 

I, Winfred Overholser, solemnly swear that I am Superin¬ 
tendent of Saint Elizabeths Hospital and have read the fore- 
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going return and answer by me subscribed and know thej con¬ 
tents thereof; and verily believe the same to be true. 

Winfred Overholser, M. D., 
Superintendent, Saint Elizabeths Hospital. 

Sworn to before me this 20th day of August A. D. 1941. 

[seal] Roscoe S. Aull. 

Notary Public. 

13 “Exhibit A ” 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of Jerome Howard, W 
Age 26, Alleged Insane Person 


, White,] 
son J 


Insanity No. [21639 


Order of Adjudication and Commitment 


This matter coming on to be heard by the Court, considering 
the petition filed herein and the report and recommendations 
of the Commission on Mental Health, acting under the direc¬ 
tion of this Court, which, after having made an examination 
of the mental condition of Jerome Howard, respondent!, and 
having conducted a hearing, at which the respondent, hi^ rela¬ 
tives, friends and witnesses testified and were examined upon 
the issue of his mental condition and ability to pay the expense 
of maintenance and treatment in a hospital, found the respond¬ 
ent to be of unsound mind and in need of treatment in a hos¬ 
pital for his mental condition; and no demand for a triaji by a 
jury or further hearing by the Court having been filed \|dthin 
five days as provided by law, it is by the Court, this 20th day 
of August 1940 

Adjudged, decreed and ordered: 

1. That Jerome Howard be and he hereby is declared to be 
of unsound mind, incapable of managing his own affairs, is not 
a fit person to be at large or go unrestrained, and is a fit subject 
for commitment to a hospital for treatment of his mental 
condition. 

2. That Jerome Howard be and he hereby is commit :ed to 
Saint Elizabeths Hospital for maintenance and treatment 
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of his mental condition, until he can be safely discharged 
therefrom. 

3. That Jerome Howard is a resident of the District of Co¬ 
lumbia, within the provisions of the Act of Congress, approved 
June 8,1938, as amended. 

4. That the expense of the maintenance and treatment of 
Jerome Howard in Saint Elizabeths Hospital shall be borne 
and paid by the District of Columbia, until further order of 
this Court. 

5. That the Committee of the estate of Jerome Howard, 
when appointed and qualified, be and hereby is authorized and 
directed to report to the Court the ability thereof to reimburse 
the District of Columbia for the expense of the maintenance 
and treatment of said Jerome Howard in Saint Elizabeths 
Hospital. 


[seal: district court of the 
UNITED STATES FOR THE DIS¬ 
TRICT OF COLUMBIA.] 

A True Copy: Test: 


David A. Pine, 

Justice. 


Charles E. Stewart, Clerk. 
By Earle C. Page, Asst. Clerk. 

Certified: A True Copy. 


[seal] 


P. M. Lehman, Chief Clerk. 


29 H. C. 2185 

IN THE COUNTY COURT 
State of Colorado, 

County of El Paso, ss. 

The People of the State of Colorado, plaintiff, 

vs. 

Jerome Howard, defendant 

Filed Nov. 6, 1941, 

Charles E. Stewart, Clerk. 

Order 

Pursuant to request of the superintendent of the State Hos¬ 
pital at Pueblo, Colorado, I have caused an investigation to 
be made as to the residence of Jerome Howard. 
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I find that he and his mother had removed to Washington, 
D. C., where they had established residence, and where they 
were in residence at the time of the matricide, and than said 
Jerome Howard had not been a resident of El Paso Copnty, 
Colorado, for more than a year previous to the matricidje. 

Further, I believe this request has been instigated by the 
patient, Jerome Howard, who hopes that by being placed 
farther away from the scene of the matricide his release will 
be easier to accomplish. 

That the rule of a year of residence applies only in the case 
of paupers or persons who have become public charges. 

That the said Jerome Howard has an estate, and I db not 
believe him to be a pauper at this time. 

Wherefore, I find that said Jerome Howard is not a resident 
of El Paso County, and should not be returned to Colorado as 
a resident insane person. 

Dated this 14th day of October, A. D. 1941. 

By the Court: 

(Signed) Irvin E. Jones, 

Judge . 

* * * * * 

31 Board of Public Welfare 

WASHINGTON, D. C. 

#310 Municipal Court Building 

September 22,19^1. 

Air Mail Filed, Nov. 6, 1941. I 

Charles E. Stewart, Cleijk. 

Re: Jerome Howard, #5729 
white—mental—26 years 
born 7-27-15 

Superintendent, Colorado Springs 
Psychopathic Hospital, 

Colorado, Springs, Colorado. 

Dear Doctor: We shall appreciate your investigating the 
alleged residence claim of the above-named patient. If your 
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office does not handle investigations and authorizations of Colo¬ 
rado mental patients, we shall appreciate your forwarding this 
letter to the proper agency and notifying us of the agency to 
which the case is referred. 

On April 1,1940, the above-named man was admitted to our 
hospital for mental care and treatment, where he has continued 
to this time. 

Our investigation reveals that this patient has a claim to resi¬ 
dence in Colorado. He lived in Woodland Park (Green Moun¬ 
tain Falls), Colorado, for a number of years. In March of 
1935 he was a patient in your hospital and discharged from 
there shortly thereafter. He attended the West Junior High 
School in Colorado Springs. He voted in Colorado in 1936 at 
Precinct #6, El Paso County, Colorado. He also voted at 
Colorado Springs in 193S. He continued living in Colorado 
until May 1939 when he came on a visit to this city with his 
mother, returning again to Colorado Springs in August 1939 
and living in his mountain home with his mother in Woodland 
Park. He and his mother again came to Washington in No¬ 
vember 1939. Patient’s mother died in this city in March 1940 
and the following month, as above stated, patient was admitted 
to our hospital. 

Patient is known to Attorney Babcock of the Exchange Na¬ 
tional Bank Building in Colorado Springs. Mr. Babcock rep¬ 
resented the mother in her divorce proceedings in Colorado in 
1939 at which time she obtained a final decree from patient’s 
father. 

33 Patient is now petitioning our United States District 
Court, claiming to be a resident of Colorado and request¬ 
ing return to your hospital. The facts given are corroborated 
by patient and his brother, Robert D. Howard, who is traveling 
for a Government agency. 

From the above facts this patient was a resident of Colorado 
in 1938 when he voted last and at no time since has he been out 
of the state long enough to establish a residence elsewhere. 

We shall therefore appreciate your having this case investi¬ 
gated as soon as possible, and if the facts are as alleged kindly 
forward authorization for patient’s transfer to a mental insti¬ 
tution in your state, the transfer to be at our expense. 
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As the Judge of our Court is holding this case in abeyance 
until we hear from you, we shall appreciate your efforts in 
having the investigation completed as early as possible and 
advising us of the result. 

Very truly yours, 

Board of Public Welfare,' 

By Olive G. Faircloth (s) 

(Mrs.) Olive G. Faircloth 

Deportation Officer. 

10-6-41 Copy to Supt. Colo. State Hosp., Pueblo, Colo. 

10-29-41 Copy to Judge Irvin E. Jones, El Paso Co. C(j)urt, 
Colo. Sprgs., Colo. 

These papers were submitted to me before my decision in 
the case. Let these papers be filed. 

Jennings J. Bailey, 

Justice. 


V. I. COVERMMENT PRINTINC OFFICE: 1*42 
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REPLY BRIEF FOR APPELLANT. 


Counsel for the appellant is unwilling to have this Court 
beguiled into following the undirected meanderings of the 
appellee’s brief. That brief was written with the apparent 
purpose of giving the Court a whole hatrack full of pegs 
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on which it could hang an opinion without deciding the true 
issues of the case. It contains all of the usual legal mumbo- 
jumbo from res judicata to a presumption of the regularity 
of administrative proceedings. It distorts the relationship 
between the States and the National Government. It i<>- 
nores the true spirit of the habeas corpus law that the ap¬ 
plicant should be disposed of as “law and justice” provide 
and presents a false sociological picture to the Court. 

This brief is written with the purpose oi' redirecting the 
Court’s attention to and of focusing that attention on the 
issues which should properly control the determination of 
this case. ^ 

The appellant \ brief stated three issues in this case as 
fundamental, namely: 

I. Did the lower court fail to give adequate protection to 
the interests of the appellant in the conduct and hearing 
and determination of his habeas corpus case? 

II. Did the lower court err in failing to find that Jerome 
Howard was not a resident of the District of Columbia 
within the meaning of Section .317 of Title 21 of the I). C. 
Code (1940)? 

III. Did the lower court err in failing to find that Jerome 
Howard should be transferred to the proper authorities of 
Colorado? 

To these were subjoined some comments on the availabil¬ 
ity of the writ of habeas corpus in this case. 


I. With Respect to Appellant’s First Issue. 

The Trial Judge’s Abuse of Discretion. 

Appellant argues that the trial judge abused his discre¬ 
tion in failing to appoint counsel to represent appellant 
below. The only argument of the appellee in opposition to 
this contention is this: 

“If these petitioners are in fact sane, as they con¬ 
tend, there is no duty upon the trial court to appoint 
counsel on their behalf. If, on the other hand, they are 
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insane they are not entitled to release and therefore the 
petition should be denied in any event.” (Appellee’s 
Brief, page 27) j 

I 

Having thus brilliantly decided that no appointments 
should be made at all lie argues that the appointment should 
be in the Court’s discretion in each case. 

This argument is as sophistical as Zeno’s argjurnent 
against motion. Moreover it also ignores the facts tljat the 
present petition was filed in forma pauperis and tliht, re¬ 
gardless of how sane the petitioner might have been iiji fact, 
lie was legally insane by reason of his adjudication and 
could not, therefore, enter into a valid contract of enjiploy- 
ment with an attorney of his own choice. j 

McLean v. Burkinshaw, 71 App. D. C. 107 (19391), 107 
F. (2) 665. 

Appellee also points out the number of petitions for Writs 
of habeas corpus filed each week on behalf of inmatlps of 
St. Elizabeth’s Hospital. Counsel for appellant statbs to 
this Court that he is representing a human being who cliaims 
to have been deprived of fundamental rights and not a (nere 
statistic. 

II. The Appellant’s Second Issue. 

The Doctrine of Res Judicata and the Matter of the 

Appellant’s Domicil. 


Appellant insists that the first two paragraphs of Sec¬ 
tion 317 of Title 21 of the District of Columbia Code (1940) 
must be read together. They are no farther apart than 
the front and back sides of a promissory note. The expres¬ 
sion “subject to review by the court,” whatever it may 
mean—and the appellant feels that this Court must decide 
what it means in this case or be plagued with a number of 
cases until it does decide it—must be read as qualifying 
both of these paragraphs. | 

It appears that the court below (through Justices Morris, 
Proctor and Bailey, who dealt with the case) regarded this 
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petition for a writ of habeas corpus as being in the nature 
of a review of the administrative finding of residence made 
by the Commission on Mental Health. Otherwise it is im¬ 
possible to understand why Justice Morris allowed the pe¬ 
tition to be filed without the prepayment of costs (for he 
certainly knows the principle of res judicata ); nor why Mr. 
Margolius on behalf of the respondent did not move to dis¬ 
miss the petition, as Government counsel did in the case of 
In Re Denis W. Rosier , No. 7920, January Term, 1942, 
United States Court of Appeals for the District of Colum¬ 
bia, on the ground that it was Government counsel’s duty 
to save the Court from vexatious petitions; nor why .Jus¬ 
tice Proctor ordered the taking of Robert Howard’s testi¬ 
mony as he did; nor why Justice Bailey took the trouble of 
going into the merits of the case and spending so much 
time upon it. 

The simple truth of the matter is that the clause “sub¬ 
ject to the review of the Court”, which was inserted in tlie 
applicable statute for the first time in the Act of August 9, 
1939, which superseded the Act of June 8,1938, was ignored 
in all the proceedings had herein before the District Court. 

Government counsel now says that a judicial review of 
the Mental Health Commission’s action in determining ap¬ 
pellant’s residence was had on August 20, 1940, when Jus¬ 
tice Pine signed the order of adjudication and commitment 
in District Court Insanity Case No. 21,639; that the said 
order contained a finding that .Jerome Howard was a resi¬ 
dent of the District of Columbia within the provisions of 
the Act of Congress herein involved; that no appeal was 
taken from said order; and that, as a result, the finding 
that Jerome Howard was domiciled in the District of Co¬ 
lumbia is now res judicata. Counsel further seeks to but¬ 
tress this with a presumption of the regularity of admin¬ 
istrative proceedings and an argument that habeas corpus 
should not be used to make a collateral attack upon an ex¬ 
isting judgment. (Appellant’s brief, page 21 and foot¬ 
note) 
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Counsel for appellant was much disturbed to i|ead in 
appellee’s brief (page 21) that “appellant’s relatives, 
friends and witnesses testified at the bearing befpre the 
Commission” and that “The matter thereupon \|as re¬ 
viewed by the District Court which, after a hearing, ad¬ 
judged, etc.” | 

Appellant flatly denies that there was any hearing before 
Justice Pine on the report filed by the Commission on 
Mental Health. The record of Insanity Case No. 21,639 
shows that a form, partly printed (including the relatives, 
friends and witnesses data) and partly typewritten, was 
filed over the signatures of the members of the Commission 
on August 9,1940. This included, it is true, a finding I by the 
Commission that appellant was a resident of the District of 
Columbia. On August 16, 1940, a supplemental repolrt was 
filed by the Commission dealing only with the fact that the 
criminal grand jury had returned an “Ignoramus” on the 
criminal charge. On August 20, 1940, Justice Pine pigned 
the order which had been prepared in the Commission’s of¬ 
fice by typing on its printed form. This printed fojun re¬ 
cites the fact of a hearing by the Court, but none was in fact 
ever held, as the record clearly shows. 

The matter of domicil is sometimes said to be a mixed 
question of law and fact. Domicil is also said to be & legal 
corrollary which flows when a given set of facts is deter¬ 
mined to exist. At any event, any determination that 
Jerome Howard was or was not a resident or a domiciliary 
of the District of Columbia depended upon a determination 
of a matter of fact. 

The evidence upon which the Commission made its finding 
teas never filed in District Court Insanity Case No. § 1 , 639 . 
Nobody knows what that evidence was. Appellant’s counsel 
does not know what it was. Government counsel apparently 
does not knoiv what it was. He naively states at pag4 22 of 
his brief: “The record is silent as to the nature anJd suf¬ 
ficiency of the evidence adduced at the insanity hearing.” 
The appellant was without counsel and in an insane asylum 
when the record was prepared. If anything was orjnitted 
the fault is not his. 
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It should be elementary that a judge cannot review some¬ 
thing when he does not know what he is reviewing. He can¬ 
not say that the Commission adjudged (or reported) cor¬ 
rectly on the matter of residence when the evidence upon 
which the findings are predicated have never been available 
to him. 

In administrative review it is fundamental that an ad¬ 
ministrative finding shall not be sustained unless there is 
real and substantial evidence in the record to support it. 
Therefore, if the Court was to review the Commission’s 
fact determinations it could not have decided whether there 
was real and substantial evidence on the record to support 
the finding unless it bad the record of the administrative 
proceedings before it to inspect for the purpose of making 
that decision. 

Phelps Dodge Corp. v. National Labor Delations 
Board , 313 U. S. 177, 197 (1941), 85 L. Ed. 1271, 
1284. 

Cf. Rochester Telephone Corp. v. United States. 307 
U. S. 125, 83 L. Ed. 1147. 

Cf. Sunshine Anthracite Coal Co. v. Adkins. 310 
IT. S. 381, 84 L. Ed. 1263. 

Furthermore, a glance at the statute should satisfactorily 
show that the judicial review was not intended to be limited 
to matters of law. This is apparent for two reasons, first, 
the statute does not purport to make findings of fact by the 
Commission conclusive in the reviewing Court, Title 21 U312 
et seq., D. C. Code 1940, and, second, the Commission is a 
fact-finding and not a^ adjudicating board. 

It may be true that some testimony on the issue of resi¬ 
dence was taken by the Commission. Counsel for appellant 
is morally certain that evidence was in fact taken there. 
His confidence in the integrity of the Commission would not 
permit him to indulge the contrary thought in the absence 
of convincing proof. But the law does not merely provide 
that the testimony shall be taken. It also provides that it 
shall be reviewed by the Court. That review was not af- 
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forded in this case and appellant was thereby dejiied a 
fundamental right. 

Failure to file the evidence with the District Cou^t and 
to bring this evidence to the attention of the reviewing 
judge might have been attributable to a mere administra¬ 
tive irregularity but it is an irregularity which exists in 
all of the Commission’s cases. The evidence is not filed in 
any of these cases. Obviously, the practice has grown up 
of having the judge sign an order based upon nothing more 
than the Commission’s report. If the Court were sitting as 
an administrative official this would come within thjcj con¬ 
demnation of the Morgan cases and of the Phelps Dodge 
case, supra, but when lie purports to act as a judge ijt can¬ 
not reasonablv be said that he “reviews” a case bv signing 
his name perfunctorily to an order prepared by someone 
else. If that be judicial review, then let us have an end 
of it! 

It seems that the error which exists here is attributable 
to the failure of the Commission, Justice Pine and counsel 
for tlie appellee to appreciate the difference between the 
procedure established by the statute leading to the adjudi¬ 
cation of a person as a person of unsound mind and that 
for determining the residence of a person who has already 
been adjudged a lunatic. 

Section 308 to 316 inclusive of Title 21 outline the pro¬ 
cedure to be followed in making an adjudication of insanity. 
Specifically, Sections 312, 313 and 314 authorize the filing 
of the report of the Commission and apparently authorize 
the Court, in the absence of a demand for a jury trial, to 
determine the sanity of the alleged insane person oi the 
petition and the Commission’s report. Appellant suggests 
but is not now required to prove that this may not provide 
for adequate protection of his fundamental liberties under 
the theory of the various Morgan eases. 

The Court will observe that throughout Sections 308 lo 
314 inclusive, the statute refers to an alleged insane pejrson. 
The expression “insane person” is used for the first!time 
in Section 315, after the judge has decided that the alleged 
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insane person is in fact insane. There is nothing in the stat¬ 
ute which indicates that prior to an adjudication of insanity, 
tiie Commission is authorized to take testimony or to re¬ 
port on the matter of residence. 

In Section 317 it is said: 

“If an insane person be found by the commission, 
subject to review of the Court, not to be a resident 

* * * J J 


This statute deals with a determination of residence bv 
the Commission after the fact of insanity has been judi¬ 
cially decided. The important thing to note is that while 
the statute makes the determination of the fact of insanity 
and the determination of the fact of residence separate pro¬ 
ceedings and subject to different types of judicial approval, 
the two proceedings were jumbled together in this case and 
the review contemplated by Title 21, Section 317 was never 
had. 

The report of the Commission may be given very sub¬ 
stantial weight on the issue of insanity, since it embraces 
the professional opinion of two expert psychiatrists, but the 
opinions of these psychiatrists would not be at all reliable 
on whether the inference of residence or non-residence 
should be drawn. 

The only matter properly before Justice Pine on August 
20, 1040, was the issue of appellant's insanity. Assuming 
the statute constitutional as conforming with due process, 
this is the only matter which he could validly decide at that 
time. Accordingly it follows that he could not have made 
a binding adjudication on the issue of residence and it also 
follows that the record itself contradicts the presumption 
of the regularity of the administrative and judicial pro¬ 
cedure. 

If the foregoing analysis of the judicial review problem 
made by appellant is incorrect, we still have the question 
of res judicata to deal with. In Warring v. Colpoys, — 
App. D. C. —, 1941, 122 F. (2) 642, 644, 136 A. L. R. 1025, 
1028, this Court said: 
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“This is a habeas corpus proceeding, a collatpral at¬ 
tack upon a previous judgment of this Court, accepted 
at the time as final. It is increasingly evident that ju¬ 
risdiction in the normal case is not subject to collateral 
attack. While habeas corpus is regarded more liberally 
than most forms of collateral attack, it is not to be used 
as an appeal or a writ of error. We believe f iat the 
appellant would be entitled to discharge under the writ 
if the District Court clearly did not have the power to 
act.” 

The appellant submits that the lower court lacked the 
power on August 20, 1940 to make a binding determination 
of the fact of Jerome Howard’s residence on the condition 
of the record and of the proceedings as they then stood and 
should have appeared to Justice Pine. 

The foregoing statement from the Warring case indicates 
that this Court, in considering the issue of res judicata, is 
going to keep before it its obligation to dispose of the ap¬ 
pellant as law and justice may require. It has be(bn sug¬ 
gested that the true rule in this matter should be more lib¬ 
eral in this respect than even the quoted decision in the 
Warring case (See 136 A. L. R. at page 1035). 

It is also important to note in this connection that the 
Commissioners of the District of Columbia were the peti¬ 
tioners in Insanity Case No. 21,639 which resulted in the 
adjudication of insanity whereas those Commissioners have 
nothing whatever to do with this case, which was brought, 
by appellant against Winifred Overholser, a subordinate of 
the Federal Security Administrator. The corporation coun¬ 
sel of the District of Columbia does not appear in this case. 
Appellee is represented by a galaxy of legal talent from the 
United States Attorney’s office. Accordingly the case falls 
outside of both classes of res judicata as classicly def ned by 
Justice Cotillo in Guaranty Trust Company v. International 
Trust Company, 258 N. Y. Supp. 465, 144 Misc. 127 (1932), 
in this language: 

“Estoppel by judgment, or what is commonlyiknown 
as ‘res adjudicata’ has two distinct branches, the first 
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where two suits are upon the same cause of action be¬ 
tween the same parties. In that situation judgment in 
the first will be an absolute bar to the second. The 
other type is where the suits or proceedings are upon 
different causes of action but common material issues 
are involved. In that type the determination of any 
material issue or the finding of any essential fact be¬ 
tween the contesting parties in the first case will, as to 
those parties, be conclusive as to that issue or that fact 
in the second case” (Emphasis supplied). 

Obviously, neither of these situations exists in this case. 

The doctrine ol res judicata is not to be applied so rigidly 
as 1o defeat the ends of justice. Re J)c Carlo, 3 Cal. (2) 225, 
44 Pac. (2) 562, 99 A. L. R. 990. 


III. The Effect of the Act of Congress as Establishing a 
Binding Policy Upon the States. 

Counsel for the appellee attempts to give the Court the 
impression (Appellant’s brief, page 8 ct scq.) that the 
granting of this appeal would have the effect of freeing the 
appellant from all restraint. Appellant’s counsel had 
merely alleged error in failing to transfer Howard to the 
proper authorities of the State of Colorado. 

Appellee assumes two things improperly, first, that Colo¬ 
rado is not under an obligation to receive Howard if he is 
found to be a resident of that State under the Act of Con¬ 
gress, and, second, that Colorado would not keep him con¬ 
fined if that State was required to receive him. 

Addressing the second assumption first, we find that this 
Court takes judicial notice of the laws of Colorado (Ickes v. 
Gazzam, 65 App. D. C. 346 (1936), 83 F. (2) 603. It knows 
therefore that Colorado has a State Hospital at Pueblo £$r W 
which the insane are treated. Sec V Vernier, American 
Family Laws (1938), pages 471 ct scq. for digest of statutes. 

It knows that Colorado has a system of law no less civil¬ 
ized, humane or sociologically desirable than our own for 
restraining and caring for its insane citizens. 
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This Court cannot indulge the presumption that Colorado 
will not enforce its existing laws; and certainly suchja pre¬ 
sumption presents no justification for our refusing (to ap¬ 
ply our own law or the supreme law of the land. I 
The appellee’s assumption that Colorado is not boiimd by 
the Act of Congress is also bad. He properly distinguishes 
between the legislative jurisdiction of Congress to pajss the 
act and the judicial jurisdiction of the local courts tp ren¬ 
der a binding adjudication against Colorado, but f^ils to 
see that it is not necessary in this case for the Coijirt to 
exercise judicial jurisdiction over the State of Colorado. 

The only issue in this case is whether, as between appel¬ 
lant and appellee, the appellant is being held as Congress 
has said that he should be held. If this Court holds that the 
appellant is not being held in conformity with law, ijt will 
then become the duty of the proper Government officials to 
demand that Colorado accept Howard, and, if that (State 
refuses to accept him, to commence appropriate proceed¬ 
ings in the Supreme Court of the United States or some 
other appropriate tribunal to require Colorado to receive 
him. It will be time enough to inquire what effect is jto be 
given to the judgment of this Court when the question ajrises 
in that subsequent proceeding. This Court should not Com¬ 
mit the solecism of trying to leap the style before getting 
to it. j 

The last sentence on page 24 of appellant's brief should 
therefore be disregarded as not necessary to the decision 
of this case. Further, the notice therein suggested was| not 
intended as “process”. 

As to the existence of the binding effect of the Congres¬ 
sional policy on Colorado, it is interesting to note that! ap¬ 
pellee does not disagree with appellant’s interpretation of 
Cohens v. Virginia , G Wheaton 2G2 (1821), 5 L. Ed. 257,j but 
confirms it. j 

That case holds (in modern language): 

I 

1. When Congress legislates for the District of ICo- 
lumbia, it exercises the national legislative power;: 
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2. If the Act of Congress passed for the District of 
Columbia is exclusively local and not directed to a 
conflict of laws situation it is not binding outside the 
District of Columbia; 

3. If the Act of Congress passed for the District of 
Columbia is directed to a Conflict of Laws situation, it 
binds every State of the United States. 

Of this decision Beveridge in his Life of Marshall (Vol. 
4, page 343, (1929) said: 

‘‘The opinion of John Marshall in the Cohens case is 
one of the strongest and most enduring strands of that 
mighty cable woven by him to hold the American people 
together as a united and imperishable nation.” 

Appellee would have this Court destroy this strong liga¬ 
ture by saying that Congress did not consciously legislate 
with reference to the Conflict ot Laws situation. This is a 
palpably weak argument in view of the fact that Vernier 
shows that, in 1938, there were thirty states which had laws 
providing for the deportation of non-resident insane. V 
Vernier, American Family Laics, 671, 1938. Counsel tor 
appellant was at one time Chairman of the Bar Association 
Committee charged with the duty of having the original bill 
creating the Commission on Mental Health passed by Con¬ 
gress and he represents now to this Court that one of the 
principal reasons for inserting this deportation provision 
in the statute was that droves of distraught people descend 
on Washington each year for the purpose of presenting real 
or imaginary claims against the United States, are appre¬ 
hended here and adjudged to be of unsound mind by our 
courts. Congress certainly has the power to insist that 
those people be taken oil the hands of the Federal Govern¬ 
ment and of its subsidiary municipality, the District of Co¬ 
lumbia and cared for by the people of their own home states. 
Counsel’s own experience in the case of Frank Pearce 
Rogers, District Court Lunacy Case No. 13,528 went into 
the formulation of this legislative provision. 
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This Court forecast what its decision in this case wifi be 
by the opinion which it rendered in Neild v. District of I Co¬ 
lumbia, 71 App. D. C. 306 (1.040) 110 F. (2) 246. 

But the Supreme Court of the United States has clearly 
given the controlling rule of decision in the recent casje of 
United States v. Pink, -U. S.-, 62 Sup. Ct. 553. de¬ 

cided February 2, 1942. In that case the Supreme Court 
held that state law must yield when it is inconsistent with 
or impairs the policy or provisions of a treaty or o 
international compact or agreement. 

This case is even stronger than the Pink case, because 
doubtedly the Act of Congress herein involved falls within 
Article VI, Section 2 of the Constitution of the Unjited 
States, whereas in that case the Court had to assimilate) the 
“executive agreement” entered into by the President knjjwn 
as the Litvinoff Agreement to a treaty and thus brin 
within the Supremacy Clause of the Constitution. 

It is impossible to give the Court an adequate picture of 
the Pink case through the use of quotations. The Cou 
attention is directed to the full decision, including the 
senting opinion of Chief Justice Stone. Care shoulcj be 
taken to differentiate between the case here cited and Mnk 
v. A. A. A. relied upon by the appellee. 

IV. On the Availability of Habeas Corpus in This Case. 

This Court has repeatedly held, as in Barry v. Hall, 68 
App. D. C. 350, 98 F. (2) 222, that habeas corpus is a proper 
proceeding for the purpose of obtaining relief against; il¬ 
legal confinement rather than one for testing the original 
adjudication of the committing Court. 

Appellant says that, fully persuasive and convincing tes¬ 
timony of his residence in Colorado having been adduced 
before the District Court, he is entitled to be transferred 
to Colorado and that he can now be held only for transfer 
to Colorado. 

Appellee contends (Appellee’s brief, page 24) that i his 
makes habeas corpus perform the function of mandamus. 
This sounds extremely odd in view of his contention (ap^el- 
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lee’s brief, page 10) that the administrative officials (er¬ 
roneously characterized as the Board of Public Welfare) 
have virtually an untrammelled discretion in determining 
when a transfer is to be made or if one is to be made at all 
(appellee’s brief, page 10). This is certainly an unfamiliar 
concept of the function of mandamus. 

But this Court has answered the appellee’s contention 
rather directly in Boykin v. Huff , 73 App. D. C. 378, 121 F. 
(2) 865 (1941), where at page 385 of the official report it 
said: 

“But it is not necessary to determine whether ade¬ 
quate provision has been made in existing statutes for 
appeals in such cases by indigent persons or to decide 
whether the Court’s omission amounted to a breach of 
constitutional right. Though that may have been true, 
appellant is not entitled to release at this time if the 

wrong vet mav be ue**th#ed in some other way.” 

ri G-AJT£ A. 

Appellant respectfully requests the Court 1o right the 
wrong done to appellant by reversing this case. 

Respectfully submitted, 

Al. Philip Kane, 

Georgetown Law School, 

506 E St., N. W., 

Attorney for Appellant. 







